
The Honorable David Kustoff 
United States House of Representatives 
508 Cannon House Office Building 
Washington, DC 20515 

Dear Representative Kustotf: 

October I 0, 2017 

Security Sit111nls, Inc. 
OR0NANCE DEVICES 

,-,:;; ~i".',•-w1s 
t.<JJiiOft,A TH#l("i"'ll ,,. •• 

"•"'"(l'tt:'tJ,44;:c,,•c, 

I am writing to ask for your assistance with an EPA settlement agreement which has reached an 
impasse after more than fifteen years of voluntary cooperation by our company. Although the issue is 
regarding our property in Cordova, Steve Cohen's district, there is a strong likelihood that our Somerville 
plant in your district will be adversely impacted if a reasonable agreement cannot be reached. We have 
already met with Congressman Cohen who suggested that we involve you as well. We would deeply 
appreciate any assistance your office may be able to provide. 

Below is the letter sent to Congressman Cohen: 

My company, Security Signals, Inc. ("SSI") is a small, family-owned business that has operated 
in Cordova Tennessee since the l 948, both as a manufacturer of machined metal parts and small 
pyrotechnic devices (Signal Flares, etc. for the DOD). SSI currently owns 22 acres of a 260 acre tract that 
formerly was operated and/or owned by National Fireworks, Inc., a large government contractor during 
war etf orts. 

I have attached a letter to EPA our legal cmmsel sent today, which explains the history of this 
matter and the problems that SSI is presently having with EPA. SSI has fully cooperated with EPA 
throughout the years and has spent nearly two million dollars investigating contamination at/from the 
property currently owned by SSI, as well as contamination that is coming from other parts of the fonner 
NFI property. Despite our cooperation, SSI has not been able to obtain a reasonable agreement with EPA 
that allows it to proceed with a remedy for groundwater contamination at OU2, despite SSI's willingness 
to implement that remedy. 

We would greatly appreciate a meeting with you as soon as possible so that we can discuss how 
you might assist us in achieving a reasonable resolution of this matter. 

Sincerely, 

Susan D. Lee 
President 
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VIA EMAIL 

Raimy Kamons 

B A S S B E R RV + S I M S ... 

Jessalyn H. Zeigler 
jzeigler@bassberry.com 

(615) 742-6289 

September 20, 2017 

Environmental Enforcement Section 
Environment and Natural Resources Division 
United States Department of Justice 
P.O. Box 7611 
Washington, DC 20044-7611 

Re: Security Signals, Inc.: Consent Decree 

DearRaimy: 

As you know, I represent Security Signals, Inc. ("SSI") in this matter. This letter is in 
response to your comments on our call on August 30, 2017. First, by way of history: 

• EPA issued to SSI a 104(e) by letter dated August 21, 2006; SSI diligently 
investigated this request and submitted a response on November 17, 2006 

• Effective April 18, 2007, SSI voluntarily entered into a Superfund Alternative Site 
Administrative Settlement Agreement and Order on Consent ("AOC") with EPA to 
investigate contamination at or from OU2 of the National Fireworks, Inc. Site (a site · 
historically operated during the wars for the making of ammunition and related items 
for war efforts, and otherwise operated in significant part by federal government 
contractors) 

• SSI diligently conducted everything required of it under the AOC; SSI completed the 
RI/FS for OU2, and EPA issued an "Interim Record of Decision" in September 2014, 
after holding a public meeting and receiving public comments on August 21, 2014 

• EPA has represented to SSI that the IROD is only referred to as "Interim" because it 
is the ROD for OU2 (which is approximately 22 acres) and not for the enter NFI Site 
(which is approximately 260 acres); SSI understands that this is the final remedy for 
Plumes C, D and E at OU2 

I SO Third Avenue South, Suite 2800 
Nashville, TN 37201 
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• The remedy selected for OU2 is phytoremediation with an estimated cost of 
$3,600,000; SSI has always cooperated with EPA and expressed a willingness to 
implement the remedy, subject to working out an acceptable agreement to do 

• On October 26, 2015 SSI received a proposed Consent Decree ("CD") from EPA; this 
draft CD was issued both to SSI and to National Coatings, Inc. and contained 
language therein that the United States (i.e. the Department of Defense) would be 
released and indemnified as a Settling Federal Agency; SSI issued preliminary 
comments on this proposed CD on January 4, 2016 

• NCC issued a response to EPA's proposed CD on December 31, 2015 denying any 
responsibility for OU2 or the Site; EPA responded to that letter on January 16, 2016 
stating that NCC is liable as a successor to National Fireworks Ordinance 
Corporation, which formerly operated the Site 

• On or about May 9, 2016, EPA informed SSI that it could not find a 104(e) request 
ever having been issued to NCC (SSI does have a copy of a February 25, 2006 
General Notice and Demand for Payment Letter EPA issued to NCC1

, but is unaware 
of whether NCC ever responded); EPA sent a second 104(e) to NCC in June 2016; 
NCC responded on August 15, 2006 with very little information provided 

• On July 1, 2016 SSI received a revised SCORPIOS report from EPA reducing the 
amount of EPA's claimed past response costs from $1,300,000 to $152,400, a 
significant difference; the revised SCORPIOS, however, still lacks any explanation 
that the costs delineated are for OU2 or why these costs exist when SSI paid EPA's 
oversight costs on an annual basis as part of the AOC it had entered into 

• SSI received a revised CD from you on May 22, 2017 that deleted National Coatings 
as a recipient, still contained DOD as a released and indemnified SF A, still contained 
$1.3 million as EPA's past response costs for which SSI was deemed responsible, and 
made very few of SSI's requested changes 

Subsequently, at your request representatives of SSI and I traveled to Washington, D.C. 
to meet with you, EPA and DOD. You stated that SSI did not need to review the revised CD 
prior to that meeting as the terms were in flux pending our discussions. At that meeting, both we 
and DOD noted the absence of NCC at the table and stated our unified belief that NCC needed to 
be part of the discussion. As you know, NCC is a successor to NFOC. We have provided 
documents to EPA that show that NFOC was a former operator of the portions of the Site, 
including OU2. Those include maps called "National Firework Ordnance Corp. Cordova" (SSI 
1248 and 1193, attached respectively as Exhibit A and Exhibit B), an NFOC Inter-office Memo 
dated 6/3/55 stating in pertinent part: 

1 Note that SSI was unaware until years later that EPA had sent this letter to NCC and had identified NCC as a 
potentially responsible party for OU2 and the Sire at that time. It is puzzling that EPA did not require NCC to help 
SSI conduct the remedial investigation and feasibility study at OU2. 
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"We were again closely questioned by several people regarding the connection 
between Security Signals, Inc. and National Fireworks Ordinance Corporation; 
and the situation was fully explained that Dutcher, Sr. was an old line employee 
of ours and that Dutcher, Jr. was on Cordova's payroll as adviser to me; but that 
other than the fact the Security Signals, Inc. operated within our area in 
property heretofore leased from us and about to be purchased, there was 
absolutely no connection .... " 

(SSI 1195-96, attached as Exhibit C (emphasis added)), and an April 6, 1955 NFOC Inter-Office 
Memorandum stating that NFOC was excluding Buildings 40 and 41 from property they were 
relinquishing at that time (attached as Exhibit D). 

We left that meeting with the understanding the absence of NCC in the plans for OU2 
was going to be re-visited. We further expressed our concerns about the past costs not being 
delineated and that $1.3 million remained set forth in the revised CD we received. DOD 
expressed a willingness to participate in the costs incurred at OU2 provided that it received 
contribution protection, which SSI also agreed both parties needed. 

On the follow-up call on August 30, 2017, you took a different tact', stating that: 

• EPA would not require NCC to participate in OU2's remediation or past investigation 
costs 

• EPA would not require DOD to participate or resolve its potential liability regarding 
OU2's remediation or SSI's investigation costs 

• SSI would have 60 days to decide whether it would voluntarily enter into the CD or 
EPA would issue a unilateral order against it 

We responded on the call to your statements that Plumes C, D, and E were SSI's sole 
responsibility by pointing out EPA's own statements to the contrary in the IROD and at the 
public meeting that Plume E is from an unknown source. Furthermore, SSI has spent costs 
investigating Plumes A and B, which EPA concedes are coming from an off-site source, and 
EPA agreed at the meeting in D.C. that SSI's concerns that the money it would spend to 
remediate Plumes C, D and E could also end up constituting in whole or in part a remedy for 
Plumes A and B were legitimate. 

We find it contrary to common sense as well as this Administration's policies that EPA 
would take this position with SSI, a small family-owned company who has cooperated with EPA 
from the beginning at great expense to it. This is despite the fact that SSI requested from the 
beginning for this to be a State-lead site, which would have saved SSI significant amounts of 
money. EPA refused to allow this, stating that multiple potentially responsible parties, including 
NFI's successor and DOD, were involved and that EPA could bring these other PRPs to the 
table. Yet now EPA is refusing to do so for OU2. 

2 It has become apparent that SSI was the only party surprised on that cal1 by EPA's change of tact, and that while 
SSI had not been provided with a preview of that call the others on the call for the State and for DOD had been 
given such a courtesy, despite not being the party that would be adversely affected and despite SSI's full and 
voluntary cooperation with EPA to date. 
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Furthermore, we note specifically that the revised CD has the following concerns: 

• SSI would have to pay two masters to oversee the remedy: EPA and TDEC 
• Since the United States is a PRP at OU2, SSI cannot agree to release the United 

States from liability and/or indemnify the United States without a resolution with the 
Army and Navy that is agreeable to SSI; any resolution of Army and Navy's liability 
should reduce the financial responsibility/financial burden of SSI; 

• SSI receives no contribution protection in the CD; EPA has no reason to pursue SSI 
for any costs at the Site beyond implementing the remedy set forth in the IR.OD and 
there appears to be absolutely no benefits of voluntary participation provided to SSI 
to enter into the CD as it is currently drafted 

• EPA has refused to agree to the vast majority of SSI's requested amendments to the 
CD, even though the requests are reasonable 

• EPA has unreasonably refused to allow the required fmancial assurance to be lowered 
as money is spent, putting a high burden on SSI to maintain $3.6 million in financial 
assurance even after it spends $1.8 million on the initial remedy 

• EPA has seemingly allowed the :financial test to be used for :financial assurance, yet 
only if it is accompanied by a "standby funding commitment, which obligates [SSI] to 
pay funds to or at the direction of EPA, up to the amount financially assured ... " 

• The title evidence already has been provided to EPA by SSI and SSI requested these 
requirements be deleted, but EPA has refused to do so; requiring an update to such is 
both burdensome and unnecessary 

• Stipulated penalties and interest should be optional as the intention of this CD should 
not be to be punitive 

• Any moneys received by EPA from SSI or from SSI's financial assurance and not 
used for OU2 will be either used for other portions of the Site or provided to the 
Superfund Account generally and not returned to SSI 

• Waste material is defmed to include solid waste rather than hazardous substances as 
is set forth in CERCLA 

• It is not clear that Future Response Costs are only those pertaining to OU2 as opposed 
to the remainder of the Site 

• SSI's contractor should be allowed to maintain the required insurance, rather than SSI 
directly 

• The Site, including OU2, could still be listed on the NPL 
• Should an orphan share be attributable to Island Air as a successor to NFI, and why 

was this first raised to us at the meeting by DOD and not by EP A/DOJ 

In sum, a voluntary agreement should be negotiated and entering into such an agreement 
should result in benefits to the company doing so. Here, the terms of the CD are not favorable to 
SSI in the least, and the benefits of settlement appear to be completely absent. The EPA itself 
lists the following as the benefits of settlement: (from 
https://www.epa.gov/enforcement/incentives-negotiating-superfund-settlements) 

Settlement Incentives 
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Incentives 

Contribution 
Protection 

Covenants Not to 
Sue 

Mixed Funding 

Orphan Share 
Compensation 

Potentially Lower 
Costs of Cleanup 

Special Accounts 

Suspended Listing 

Overview 

Settling parties receive protection from contribution claims made by 
non-settling parties. The scope of the contribution protection is discussed 
in the consent decree or administrative settlement. 

A settling party's present and future liability is limited according to the 
terms of the consent decree or administrative settlements. 

Generally, mixed funding refers to "pre-authorized" mixed funding, in 
which the settling parties agree to do the clean up and EPA agrees to 
finance a portion of the costs (which EPA will try to recover from non-
settlors). 

Orphan shares are the shares of cleanup liability attributable to insolvent 
or defunct parties. For example, if there are ten PRPs at a site, and one of 
them is insolvent, then the orphan share is one-tenth of the estimated 
cleanup cost. EPA's orphan share compensation policy, however, allows 
EPA to not pursue some or all of the orphan share from parties that are 
willing to sign a cleanup agreement. Because Superfund liability is joint 
and several, EPA could require the liable, solvent parties to pay the 
orphan share, too. [More information is available from the orphan share 
comRensation category of the Su:gerfund cleanuR :golicy and guidance 
document database.] 

Potentially responsible parties generally can perform the cleanup for less 
money than it would cost EPA to perform the cleanup and therefore it is 
in the PRP's interest to perfonn the cleanup. If EPA performs the 
cleanup, EPA will pursue the PRPs to pay EP A's costs back after the 
cleanup is done. 

If EPA settles with some PRPs before settling with other PRPs to do the 
cleanup, EPA may deposit the money from that early settlement into a 
Supei-fund site-specific special account. Special Account money may be 
available as pa1t of a settlement package for parties willing to sign a 
cleanup agreement. [More information on Su:gerfund S12ecial Accounts.] 

For sites that qualify to be listed on the National Priorities List, but are 
not yet listed, EPA will not pursue listing the site if parties sign a 
Superfund alternative approach cleanup agreement. 

ED_ 001803A_ 00006591-00006 



September 20, 2017 
Page6 

None of these appear in the CD. 

SSI remains committed to a timely resolution of this matter so that the remedial effort can 
move forward without further delay. SSI perceives the delays to be in substantial part caused by 
administrative difficulties and personnel changes at the federal level. We yet again request that 
the State take the lead on OU2 and save SSI the expense of EPA's oversight. Alternatively, we 
request that EPA and DOJ act reasonably, fairly negotiate with SSI on the terms of the CD, 
provide incentives to SSI to settle with EPA, and work with SSI in bringing other PRPs to the 
table. 

cc: Keith Weisinger, Esq. (EPA) 
Leslie Hill, Esq, (U.S. DOD) 
Steve Stout (TDEC) 
Susan Lee (Security Signals, Inc.) 

23536786.4 

Sincerely, 

(~~ 
Jessalyn H. Zeigler 
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· PROM 

. . 
National Fireworks Ordnance Corporation 

INTER-OFFICE MEMORANDUM 

CORDO'( A, TENN8SSBE 
' 

JI. H. Woltert 
DATE 6/3/SS 

F. M. Laurence . . 
SUBJECT Quotation Request from Ordnance Ammunition 00JIID)8Jd 

·No. OAd APB 96.°SS Against Original Invitation for 
~- µ-17.J-OBD~SS-22 

At lnvi tation, fem Dutcher and )I\Y'Belt, yeste:mq, called at Oinc:lnnati 
Ordnance District tor the purpose of hand carr,ying our b:ld for the 
3,000,000 ea.oh hand. grenade .tuz,s, Practice "M28SA.t, and to discuss 

•Bf!T thing neediul_with the Contracting Ot.f'lcer and~ np~entatlves. 

J'or ;rour veview., _you will find attaohei OAOts otter letter' or .23 Ms;r., 
S~o~ity. Signals t pnpoeal in w.ork Phee-t cow., oop,y of Seourl:9" Sisnals I 

. QOvering letter, and copy of Cost • Price Ana]T1;11$ lom J>D 63.3, as. we 
.tilled it out, together with copy, ot our letter o.t 3 Jariuar., of'.tering 
our endorsement to•~ Secmritq- 8:1gnals, Ina. bid. 

. ··-•· ---·--- ..,,. _________ ... .. . . .. -·· - - -~---·-···--·- ------ .. ---·-.. ·---
In accordanee vi "th -O\U' discussion together, the Cost and Price Analysis 
i'f?.tm was f'illed out based upon~ ~i-eed selling price ot o238Sl and 
the direet material taoto:r Qt .l.1i.Yb6. ~ 

A break down ot the work sheets gives a tactual laboi- tig\u.t(jl ot .03630. 
Sec,\irity- Signals' e)q)e~enoe proves that an overilead. faotor ot 15% ~ 
satiatactozy. Furthermor.e, our first eost break down on t~e initial .bid 
had indicated a 75%. faoto11~ so tJieretore, it was almOst necesaar,y that we 
stick with it. The $% o. & A. can be supperted b;r J>ut~e:r•s operat~g 
statements and break down 0£ manufacturing e.ipenses. · 

What remained was naturall.y' the pl'Ofit .taotor1 and this worked out to be 
. 1 .2/3"1J and ever,ybo.dy at Oinoinna:ti seemed to be happy, both with this 
l>realc down end with ·the unit cost ot Secu:rity ·s1gnals' bid. · 

. , 

We were again alos~ly questioned. tu several people r-egarding the connection 
between Bec.urity Signals., Inoo aEd lfationai P'ir81f01'ks Ordnance CotperationJ 
and the situation was ~ explained that Dutchei-, Sr. we an old. line 
employ-ee of ours and that. Dutcher~ Jr. w.as on CoJdova•s pa;rx-o11, a.a .adviser 
to meJ. but that. other than the .t'aot that Seourit,- Signals, lno. operated 
within our area in propertijr hereto.tore leased from us and abo-qt to be 
purchased., there was absolute]¥ no oonneation. All inquirers were 1nfonned 
that National held no stock in Secuz:ity and '8ecur.t.t, held no stock in 
NationalJ and that National had no control over the management poliqr of 
s.e~urity- SignalsJ and that their subcontracts tor perf'ormab;Le wol'k had 

SSI 1195 
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H. H. Wolfert 6/3/SS 

~ 

been let and given betw~en us ih the past.·· 

·It was called to the attention of 1mese--people ai O~nance Distr-iot that 
all this dets,il had been gone through w;ith be.for~ 'at Ordnance knmunition 
CoJIDlland. level, and that their blessing had been placed ·upo1;1 it as was 
evidenced, bi the '.fact that Sec:rurl:tu Signals I initilll bid was adcepted., 
and the;r Jlere invited to rebid- since their proposition was within 120% 
of . the. advertised .~g price. . . 

\ . . . 
·Cer.tain:detail·no.w beCOJ118S nece~sar.r, ~ a portion of'it must be supplied 
by National. ·:the lialance will b~ supplied by /3ec\U'itr Signals. tor direct 
submission to. C~cinna.ti O~ce. District un:ler Jrf1 cognh~~e.. . 

A. break down ot th; Bill o.t .MaterpJ . :1'5~qaired, showing all .t'aotQrs of 
.wast,., tests., rejects., shrinkage,~.;in ~to, ·;1.stan:lard c~ cf our, 1,. 

1 · normal Bill ot .Material will, ~equate:cy, serve. this purpose. ( ~ /n~ 

;;_ 
er-" \>)ot f'\ CfW\., ~ ~,. . 

An ana1ysi~ isyequested ... C?f' _our/average·_labor.hour. ~st, whi9h -~-~-J?eE!~ .: . ·t- · ---g1--v-en to ,Oinc~ as ,:[.lli:8., E:.iijiianatory•note should aocomp,µzy- this 
labor analy~is to iniicate whetlter it i'B .a· job avel"age. or a ~eight8!f. . 

J -average; I did' not know, so I !:).;id not urd.ertake to give th~ answer to 
ClJ : ,this question, · 

. ~ . :.:\/) ~· In s~~ort o1 ~eir 7S% bu~en and S% o. & A., ~curity Signals will. need . , · 
:> \ ', submit a current balance sheQt with a cletalled income· s;tatemetit, ,showing . 

..> 't""' · manutaoturing ·accounts and «;tetails of ~ .. & .. A. It is also required that _ 
· · an ana.J;vsis of net sales .for th~ per:l.'.od. reported upon, both 0ovemment and 

l
;:J:

1
. · comeroial, be attached. . . . . ·.. . . 

( 
By oop;y of this memo, I·vill' ask Security Signals to ~ve this mat'8risl 
made up as promptly' as possible ~or re~ew and,.s~bsequen:t; submission. 

r We are in.t;'o:rmed by. the Ordnanoe District that -tlµs d(:ltail is a requirement., 
· but that it will• not preclude the f'orwa~ing of ,our b;ld to ·oAO tor final 

eval~ationJ but it is positive that if Sec:urity is the winner that the 
infoxmation must be at hand. before any-.award would be.made. /"'\ 4.. In order to keep all .hands ~PY, \will you p1ease ins~ot tl}at Bill o.f' · 

~.,...... Material.:arid Labor .Anal;ysis 'be fol'ffarded to eb,0~14'1 C¾d.nw:roe D:1:aiir~, 
~me, just as quicJclT' as possible?• Rlene ,edd.,eeo Mti, ~c,_.lli:Jl:e'l "' 

•· \,d:Ul .a eeHDZl cop~ ~ Mr. Raymond ~l'li at Cincinnati Ordnance ~i~trict, .;;JJ.~" 
:snd::::ta::,~~~"atatement that the tams and · ·u -~...._ 
conditions, as we outlined them in our letter of January- 3, .are'_ei'.f,ctive . 
against the current proposal. · 

· FML/e . ~~ 
001 Thomae Dutcher., Jr. · tr 

. Securi'tir Signals, · Co 

•• 

SSI 1196 
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National Fizeworks Ordnance Cozporation 
INTER-OFFICE MEMORANDUM 

WEST HANOVER, MASS. 
' 

TO Frank M, Laurence, Cordova., Tenn. 
DATE. April 4 1955 

FROM 

FORM IN1'-3A 

H. H. Wolf~rt 

SUBJECT 

I am enclosing a rough sketch of the proposed area 
·that the.BQard of Directors have authorized·me to convey 
to the Dutchers as part of· an overal1 agreement. 

You ·will note that I have excluded Buildings 40 and U 
from the plan. After a survey of the plant and overall 
requirements as the;r are shaping up, we £ind that it is 

. .':impossible at this t:lme to commit ourselves to relinquif1h ... --·­
Building 41 particularly. · Will you please explain this to 
Tom and tell him that possibly at a later date when conditions 
may be changed we can brlng that left hand boundary up to 
Macoµ Road. 

. Ii' this is satisfactory to all concerned, please 
arrange for a surveyor to make an accurate plan so that the 
legal instruments may be drawn. ' 

H.ru 
W:h 

enc. 

SSI 1194 
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To: Samantha Dravis (dravis.samantha@epa.gov)[dravis.samantha@epa.gov]; Letendre, 
Daisy[letendre.daisy@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/19/2017 10:49:31 PM 
Subject: Homebuilder meeting Oct 24 
NAHB Issues - October 24th Enforcement and Compliance Forum.pdf 
Agenda - October 24th Enforcement and Compliance Fourm.pdf 
102417 -NAH B Mtg. docx 

See the attached. 

Members of the National Association of Homebuilders are coming in on Tuesday as the 
invitation of the Administrator. One of their asks is to be included in the Sector Strategies -

i Ex. 5 - Deliberative Process 1 
! i 
L---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·. 

Can someone from OP come to the meeting to listen to the discussion? 

Tuesday from 10-12 in the Alm room. 
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-NAHB. 

Attendees: 

Construction Stormwater Enforcement & Compliance: 
Working with Regulated Stakeholders to Achieve Results 

U.S. Environmental Protection Agency, Washington D.C. 
Tuesday, October 24, 2017 

10:00 a.m. - 12:00 p.m. 

EPA Office of Enforcement and Compliance Assurance (OECA) and Office of Water (OW) 
senior staff, Regional OECA officials, program staff 

National Association of Home Builders (NAHB) members from each EPA region, NAHB staff 

Objective: 

NAHB members will identify top enforcement issues that generate uncertainty, redundancy, 
and increased costs in the field. 

Participants will discuss opportunities to improve compliance and clarify state/federal 
enforcement roles so that all stakeholders understand responsibilities and are better 
equipped to meet compliance goals. 

AGENDA 

I. Welcome - Susan Bodine, EPA; Greg Ugalde, NAHB Second Vice Chairman of the Board 

II. Introductions 

III. Key Enforcement Issues - NAHB Members 

~ Overly burdensome requirements for small sites 

~ Limited opportunity to correct minor violations in the field 

~ Overlap of state and federal authority 

~ Confusion over enforceability of SWPPP details 

IV. Potential Solutions 

V. Next Steps 
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Issues Backgrounder 

Construction Stormwater Enforcement & Compliance Forum 

U.S. EPA, Washington D.C. 
Tuesday, October 24, 2017 

10:00 a.m. -12:00 p.m. 

Overly burdensome requirements for small sites 

EPA's current 300-plus page Construction General Permit (CGP) contains identical requirements for all 
sites, regardless of site size or risk. The level of detail and work needed to develop and implement 
Storm Water Pollution Prevention Plans or SWPPPs under this permit is often overwhelming, 
complicated, and confusing for small operators. NAHB previously worked with EPA to develop a 
simplified compliance template for single family homes within large subdivisions. We believe this 
template could fairly easily be turned into a streamlined permit option. Because a small lot permit will 
be concise, easier to understand, and better specify permit requirements, it will foster higher rates of 
compliance among these low-risk sites. 

Limited opportunity to correct minor violations in the field 

NAHB believes a missed opportunity exists during EPA's stormwater inspection process to educate and 
provide assistance to operators trying to comply in good faith. Rather than assessing monetary 
penalties for every infraction, EPA inspectors could identify minor infractions to be corrected 
immediately or within a specific period of time without threat of further enforcement; provided those 
violations do not result in environmental harm. This "right to cure" protection for first time violators 
would remove the fear factor associated with those trying to comply in good faith. 

Overlap of state and federal authority 

NAHB has long advocated for better coordination between state and federal partners when it comes to 
storm water enforcement and compliance assistance. Members report that visits from multiple levels of 
government to the same site can result in very different observations and citations. As EPA seeks to 
restore the balance between compliance assurance and enforcement obligations, NAHB believes states, 
not EPA should play the lead role in targeting and initiating enforcement activities. 

Enforceability of Stormwater Pollution Prevention Plans (SWPPPs) 

In February 2017, EPA's most recent Construction General Permit clarified that on-site compliance 
plans or SWPPPs are a "flexible, external tool" for carrying out permit responsibilities. However, 
builders continue to report that they are being cited for minor differences between their compliance 
plans and actual site practices and conditions. A formal EPA policy clarifying that individual details of 
on-site compliance plans do not create or equate to permit limits could put an end to these incidents. 
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To: Shiffman, Cari[Shiffman.Cari@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/19/2017 8:51 :36 PM 
Subject: FW: Draft Agenda: Construction Stormwater Enforcement and Compliance Forum 
Attendee List - Oct 24 Stormwater Enforcement and Compliance Forum.docx 

From: Bodine, Susan 
Sent: Thursday, October 19, 2017 3: 10 PM 
To: Bailey, Ethel <Bailey.Ethel@epa.gov> 
Subject: FW: Draft Agenda: Construction Stormwater Enforcement and Compliance Forum 

From: Birk, Eva [mailto:EBirk@nahb.or0 ] 

Sent: Wednesday, October 18, 2017 6:46 PM 
To: Bodine, Susan <bodinc.susan@epa. ov> 
Cc: McDonough, Owen <OMcDonough@nahb.org>; Ward, Thomas <TWard@nahb.or0 > 

. . 

Subject: RE: Draft Agenda: Construction Stormwater Enforcement and Compliance Forum 

Susan, 

See attached for our list of attendees, which includes 10 members representing issues in each EPA 
Region, and 5 NAHB staff. 

Do you know if Pruitt's photographer will be in attendance? 

Best, 

Eva 
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EV A BIRK Program Manager, Environmental Policy 

National Association of Home Builders 
1201 15th Street, NW I Washington, DC 20005 
d: 202.266.8124 e: I:Birk(dnahh org w: nahh org 
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Construction Stormwater Enforcement and Compliance Forum 
Tuesday, October 24th 

10am-12pm 

Attendees 

NAHB Members 

Region 1- Greg Ugalde, NAHB Second Vice Chairman of the Board 
Region 2 - Elizabeth George-Cheniara, NJ 
Region 3 - Dean Potter, NJ 
Region 4 - Jeff Longsworth, DC 
Region 5 - Bill Sanderson, OH 
Region 6 - Jules Guidry, LA 
Region 7 - Joe Pietruszynski, IA 
Region 8 - Doug Stimple, CO 
Region 9 - Jeff O'Conner, CA 
Region 10- Clay White, WA 

NAHB Staff Attendees 

Susan Asmus, Senior Vice President Environmental, Labor, Safety, & Health Policy 
Michael Mittelholzer, Assistant Vice President Environmental Policy 
Tom Ward, Vice President Legal Advocacy 
Owen McDonough, Program Manager Environmental Policy 
Eva Birk, Program Manager Environmental Policy 
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To: 
Cc: 

Bailey, Ethel[Bailey.Ethel@epa.gov]; Starfield, Lawrence[Starfield .Lawrence@epa.gov] 
Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 

From: 
Sent: 
Subject: 

Bodine, Susan 
Thur 10/19/2017 8:41 :20 PM 
FW: Request 

I don't understand Jessica's email- I don't have the CID meeting on my calendar on Tuesday 
and neither does Larry. 

From: Taylor, Jessica 
Sent: Thursday, October 19, 2017 3:34 PM 
To: Ford, Hayley <ford.hayley@epa.gov> 
Cc: Hupp, Millan <hupp.millan@epa.gov>; Bodine, Susan <bodine.susan@epa.gov>; Barnet, 
Henry <Barnet.Henry@epa.gov> 
Subject: RE: Request 

Thank you Hayley - of course, Thursday from 10-1030 will work for us. 

We would also very much welcome Ms. Bodine attending. We currently have DAA Larry 
Starfield and Ms. Bodine on the schedule for Tuesday at 330pm. 

We'll be in room 7530 on the North side. I would be happy to walk the Administrator over, or 
my Office Director, Henry Barnet can as well. 

Thank you for coordinating, 

Jessica 

From: Ford, Hayley 
Sent: Thursday, October 19, 2017 3 :23 PM 
To: Taylor, Jessica <taylor.jcssicaa cpa.goy> 
Cc: Hupp, Millan <hupp.millan@cpa.g_gy>; Bodine, Susan <bodinc.susan@ cpa.go__y> 

. . 

Subject: RE: Request 
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Hi Jessica, 

I'm happy to set this up for you. Susan Bodine, who I've copied here, will also attend and be 
involved, so she may reach out to you to discuss further. It looks like Thursday, 10/26 from 10-
10:30AM would work well for his schedule. Does that work for you? Also, please let me know 
where you'll be. 

Thank you! 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

ford.ha le @ cpa.go_y 

Phone:202-564-2022 

Cell: 202-306-1296 

From: Taylor, Jessica 
Sent: Wednesday, October 18, 2017 5 :31 PM 
To: Ford, Hayley <ford.ha lcy@cpa.gov> 
Cc: Hupp, Millan <hupp.millan@cpa.g_gy> 
Subject: RE: Request 

Here you go -let me know if you need anything additional! 
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Jess 

From: Ford, Hayley 
Sent: Wednesday, October 18, 2017 5:05 PM 
To: Taylor, Jessica <taylor.jcssicaa cpa.goy> 
Cc: Hupp, Millan <hupp.millan@cpa.g_gy> 
Subject: RE: Request 

Hi Jessica, 

Happy to help schedule! Would you mind taking a few minutes to complete the attached request 
form so that we have on file? Honestly you can ignore several of the lines - just include 
whatever you think is helpful. I can then circle back with you tomorrow. 

Thanks! 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

ford.ha le @ cpa.go_y 

Phone:202-564-2022 

Cell: 202-306-1296 

From: Hupp, Millan 
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Sent: Wednesday, October 18, 2017 4:55 PM 
To: Taylor, Jessica <taylor.jcssicaa epa.go_y> 
Cc: Ford, Hayley <ford.hayle @ cpa.go_y> 
Subject: RE: Request 

Jessica, 

What a great idea. Copying Hayley who is assisting us with scheduling and can help to find a good time. 

Thanks so much for reaching out. 

Millan Hupp 

Director of Scheduling and Advance 

Office of the Administrator 

Cell: 202.380.7561 Email: hupp.millan@epa.gov 

From: Taylor, Jessica 
Sent: Wednesday, October 18, 2017 4:19 PM 
To: Hupp, Millan <hupp.millan@cpa.g_gy> 
Subject: Request 

Hey Millan - I was hoping you could assist with connecting me the correct person to put out an 
invitation for Administrator Pruitt to meet with the Criminal Investigation Division's Special 
Agents-in-Charge and Assistant Special Agents-in-Charge. They'll all be in town next week for 
a meeting here at HQ from Tuesday to Thursday afternoon - of course we'll make our schedule 
available for whenever he might be able to stop by. It would be an excellent opportunity for him 
to meet with all the Supervisory Criminal Investigators within EPA! 

Thanks for the assistance, 
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Jess 

Jessica M. E. Taylor 

Director 

EPA - Criminal Investigation Division 

202-564-2455 
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To: Fotouhi, David[fotouhi.david@epa.gov]; Bowman, Liz[Bowman.Liz@epa.gov]; Jackson, 
RyanUackson. ryan@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/19/2017 8:28:29 PM 
Subject: Oklahoma DEQ -- Draft press release for Macy's settlement 

Th is is an enforcement action fflJate.d..toJhe._is.s_ue._o.f.hQw_.RCAA.ru:mlie..s __ to_[etaile.rs.Jhat.YYalrnarLs..aw __ tbfL., 
Administrator about yesterday; Ex. 5 - Attorney Client i 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·L.-._·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·~ 

Ex. 5 - Attorney Client 
-----Original Message----­
From: Senn, John 
Sent: Thursday, October 19, 2017 3:38 PM 
To: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov>; 
Bodine, Susan <bodine.susan@epa.gov> 
Subject: FW: Draft press release for Macy's settlement 

I Ex. 5 - Attorney Client I 
'·-·- -.;VfTff-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

From: Gray, David 
Sent: Wednesday, October 18, 2017 4:16 PM 
To: Grantham, Nancy; Senn, John 
Cc: Taheri, Diane 
Subject: Draft press release for Macy's settlement 

Oklahoma wants to issue a press release on the Macy's settlement. Here is a copy of the draft for your 
review. 

David 
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To: 
From: 
Sent: 
Subject: 

Traylor, Patrick[traylor.patrick@epa.gov] 
Bodine, Susan 
Thur 10/19/2017 8:19:03 PM 
RE: Request 

No, it came from the AO - Henry did not mention it. 

From: Traylor, Patrick 
Sent: Thursday, October 19, 2017 3:42 PM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Subject: Re: Request 

It's a good idea; this is the first time that SP has mentioned with OECA staff aside from some 
limited, early briefings with Larry. Did it come up in yesterday's OCEFT weekly? 

Patrick Traylor 

Deputy Assistant Administrator 

Office of Enforcement and Compliance Assurance 

U.S. Environmental Protection Agency 

(202) 564-5238 (office) 

(202) 809-8796 (cell) 

On Oct 19, 2017, at 11:59 AM, Bodine, Susan <bodinc.susan@cpa.go__y> wrote: 

The Administrator is going to do this meeting with the CID folks next week. Hayley will 
be scheduling it. 

From: Ford, Hayley 
Sent: Thursday, October 19, 2017 1:36 PM 
To: Bodine, Susan <bodinc.susan@ cpa.ggy> 
Subject: FW: Request 

Hi Susan, 
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Will give you a call on this now. 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

ford.ha le @ cpa.ggy 

Phone:202-564-2022 

Cell: 202-306-1296 

From: Taylor, Jessica 
Sent: Wednesday, October 18, 2017 5 :31 PM 
To: Ford, Hayley <ford.ha lcy@cpa.gov> 
Cc: Hupp, Millan <hupp.millan@cpa.gQY> 
Subject: RE: Request 

Here you go -let me know if you need anything additional! 

Jess 

From: Ford, Hayley 
Sent: Wednesday, October 18, 2017 5:05 PM 
To: Taylor, Jessica <taylor.jcssicaa cpa.goy> 
Cc: Hupp, Millan <hupp.millan@cpa.gQY> 
Subject: RE: Request 
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Hi Jessica, 

Happy to help schedule! Would you mind taking a few minutes to complete the attached 
request form so that we have on file? Honestly you can ignore several of the lines - just 
include whatever you think is helpful. I can then circle back with you tomorrow. 

Thanks! 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

ford.ha le @ cpa.ggy 

Phone:202-564-2022 

Cell: 202-306-1296 

From: Hupp, Millan 
Sent: Wednesday, October 18, 2017 4:55 PM 
To: Taylor, Jessica <taylor.jcssicaa epa.g_g_y> 
Cc: Ford, Hayley <ford.hayle @ cpa.g_gy> 
Subject: RE: Request 

Jessica, 
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What a great idea. Copying Hayley who is assisting us with scheduling and can help to find a good 
time. 

Thanks so much for reaching out. 

Millan Hupp 

Director of Scheduling and Advance 

Office of the Administrator 

From: Taylor, Jessica 
Sent: Wednesday, October 18, 2017 4:19 PM 
To: Hupp, Millan 
Subject: Request 

Hey Millan - I was hoping you could assist with connecting me the correct person to put 
out an invitation for Administrator Pruitt to meet with the Criminal Investigation Division's 
Special Agents-in-Charge and Assistant Special Agents-in-Charge. They'll all be in town 
next week for a meeting here at HQ from Tuesday to Thursday afternoon- of course we'll 
make our schedule available for whenever he might be able to stop by. It would be an 
excellent opportunity for him to meet with all the Supervisory Criminal Investigators within 
EPA! 

Thanks for the assistance, 

Jess 

Jessica M. E. Taylor 

Director 
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EPA - Criminal Investigation Division 

202-564-2455 

<Administrator's Internal Meeting Request Form.docx> 
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To: Jackson, RyanUackson.ryan@epa.gov] 
From: Bodine, Susan 
Sent: Fri 10/20/2017 9:53:09 PM 
Subject: Fwd: question 
1. lnformation.pdf 
A TT0000 1 . htm 

[ Ex. 5 - Deliberative Process i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Sent from my iPhone 

Begin forwarded message: 

From: "Shiffman, Cari" <Shiffman.Cari@epa.gov> 
To: "Bodine, Susan" <bodine.susan@epa.gov>, "Fisher, Mike" <Fisher.Mike@ epa.gov> 
Cc: "Starfield, Lawrence" <Starfield.Lawrence@epa.gov>, "Barnet, Henry" 
<Barnet.Hen y@epa.gov>, "Traylor, Patrick" <traylor.patrick@epa.gov>, "Senn, John" 
<Senn.John@epa.gov> 
Subject: RE: question 

Susan, 

Thanks, 

Cari Shiffman, Special Assistant 

U.S. Environmental Protection Agency 

Office of Enforcement and Compliance Assurance 
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Office: (202) 564-2898 I Mobile: (202) 823-3277 

From: Bodine, Susan 
Sent: Friday, October 20, 2017 2:06 PM 
To: Fisher, Mike <Fisher.Mike@epa.gov> 
Cc: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Barnet, Henry 
<Barnet.Hen y@epa.gov>; Shiffman, Cari <Shiffman.Cari@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov> 
Subject: question 
Importance: High 

Mike, 

From the environmental crimes activity report: 

ED_ 001803A_ 00006617 -00002 
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Ex. 5 - Attorney Client 
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Case: 2:17-cr-00169-JLG Doc#: 1 Filed: 08/02/17 Page: 1 of 16 PAGEID #: 1 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

UNITED STATES OF AMERICA, 
Plaintiff, 

FILED 
RICHARD W. r~ ,\GEL 
CLER.:·,.-.:: 01~,•-:·r 

\,, •. Jr 1vud., 

2017 AUG -2 PH !.i: 02 

U.S. o:::; Thi._;,· C,URT 
sournEP.H UIS L0HI0 

2E;5f 7 C~~lU~6 9 
v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. -----
Violations: 

L, Judge Graham, 

GREGORY SCHNABEL, 
Defendant. 

18 u.s.c. § 371 

INFORMATION 

The UNITED ST ATES charges that at all times material to this Infonnation, in the 

Southern District of Ohio, and elsewhere: 

COUNTl 
Conspiracy to Commit Criminal Offenses 

18 u.s.c. § 371 

Introduction 
Persons and B11siness Entities 

1. Defendant GREGORY SCHNABEL ("Defendant SCHNABEL") was a resident of New 

York, who served as the President of GRC Fuels Inc., as well as the principal officer of 

Gristle LLC. 

2. GRC Fuels Inc. ("GRC") was a registered New York company located in Walton, New 

York, and Oneonta, New York, at various times. GRC operated as a broker and trader of 

renewable fuel, renewable fuel credits, and feedstock (typically animal fats and vegetable 

oils) used to make renewable fuel. Defendant SCHNABEL controlled and managed the 

business of GRC. 
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Case: 2:17-cr-00169-JLG Doc#: 1 Filed: 08/02/17 Page: 2 of 16 PAGEID #: 2 

3. Gristle LLC ("Gristle") was a registered New York company located at various times at 

the same address as GRC in Oneonta, New York. Gristle operated as a trader and reseller 

of feedstock to the renewable fuels industry. Defendant SCHNABEL controlled and 

managed the business of Gristle. 

4. New Energy Fuels LLC ("NEF") was a business in Waller, Texas, registered with the 

Environmental Protection Agency ("EPA") to process feedstock into biodiesel and 

generate valuable renewable fuel credits, and with the Internal Revenue Service ("IRS") 

to claim tax credits associated with the production of biodiesel. 

5. Chieftain Biofuels LLC ("Chieftain") was a business in Logan, Ohio, registered with the 

EPA to process feedstock into biodiesel and generate valuable renewable fuel credits. 

6. Dean Daniels was a resident of Florida who served as an officer and employee of NEF 

and Chieftain. 

7. "Channelview" was an oil blender and wholesaler based in Channelview, Texas, whose 

actual name is known to the United States. 

8. "Credit Buyer" was a marketer and trader of fuel credits, including EPA renewable fuel 

credits, based in Texas, whose actual name is known to the United States. 

9. Unity Fuels LLC ("Unity") was a New Jersey corporation with locations in New Jersey 

and New York. Unity operated a facility that cleaned and processed used cooking oil to 

be resold as recycled vegetable oil ("RVO"). Unity did business under the name Grease 

Lightning at various times. 

10. Malek Jalal was a resident of New York who served as manager and co-owner of Unity at 

various times. 

2 
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11. Triton Energy LLC ("Triton") was an Indiana business located in Waterloo, Indiana. 

Triton operated a production plant registered with the EPA to process feedstock, 

specifically animal fats and vegetable oils, into renewable fuel and claim valuable 

renewable fuel credits. 

12. Fred Witmer was a resident of Indiana who served as the president and CEO of Triton. 

13. Gen-X Energy Group ("Gen-X") was a business in Pasco, Washington, registered with 

the EPA to process feedstock into renewable fuel and generate valuable renewable fuel 

credits. 

14. "Ohio Blender" was a waste treatment and fluid reclamation business operating in 

Hamilton County, Ohio. 

Renewable Identification Numbers 

15. Laws passed by Congress, particularly the Energy Independence and Security Act of 

2007 ("EISA"), required the EPA and the IRS to promote renewable fuel production and 

use in the United States. 

16. To this end, the EPA created a program requiring petroleum refiners and importers to 

have renewable fuel in their product portfolio. Under this program, refiners and importers 

must produce a certain amount of renewable fuel or, as an alternative to physically 

producing this fuel, they could purchase credits (also called "renewable identification 

numbers" or "RINs") from renewable fuel producers. 

17. Renewable fuel producers generate RINs when they produce qualifying renewable fuels, 

such as biodiesel, in compliance with EPA regulations. Once a RIN is generated, it can be 

traded or sold on the open market. During the relevant time period a RIN was worth ... 

3 
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18. RINs could be sold with the volume of fuel they were generated on, or, if lawfully 

separated from the fuel, they could be sold independently of the fuel. There are various 

regulations governing when and how RINs can be separated from the underlying fuel. 

After July 1, 2010, RIN transactions were reported electronically through the online EPA 

Moderated Transaction System (EMTS). 

19. RINs could only be generated for the production of biodiesel if the biodiesel produced 

met a set of industry standards known as ASTM D6751. 

20. There were additional regulations governing the sale and use of fuels on which RINs had 

been generated, including the restriction that RINs could only be generated on a quantity 

of fuel once. 

Re/11ndab/e Tax Credits 

21. The EISA also tasked the IRS with encouraging the production and use of renewable 

fuels. In particular, it tasked the IRS with administering tax credits associated with the 

production of various renewable fuels and fuel mixtures, including: 

a. The Biodiesel Mixture Credit ("BMC"), 26 U.S.C. § 6426(c), which entitles 

registered claimants to a one dollar tax credit for every gallon of biodiesel used to 

produce a mixture ofbiodiesel and petroleum-based "taxable" fuel which is then 

sold for use as a fuel or used as a fuel by the claimant. 

b. The Alternative Fuel Mixture Credit ("AFMC"), 26 U.S.C. § 6426(e), which 

entitles registered claimants to a 50 cent tax credit for every gallon of alternative 

fuel used to produce a mixture of alternative fuel and taxable fuel which is then 

sold for use as a fuel or used as a fuel by the claimant. 
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c. The Alternative Fuel Credit ("AFC" or "AF Credit"), 26 U.S.C. § 6426(d), which 

entitles registered claimants to a 50 cent tax credit for every gallon of alternative 

fuel sold for use in ( or used in) a motor vehicle or motorboat, provided they 

comply with additional regulatory requirements. 

22. Tax credits could only be claimed on a given quantity of fuel one time. 

23. It was illegal to claim these credits unless the fuel was produced, bought, blended, and 

sold in compliance with IRS regulations. In particular, it was illegal to claim the BMC 

unless the underlying biodiesel met ASTM D6751 and the blender submitted a legitimate 

"Certificate for Biodiesel" to the IRS. 

24. Many of the tax credits created by the EISA were refundable, meaning that they could 

reduce a registered recipient's excise tax liability below zero, entitling them to a refund, 

or payment, from the IRS. 

25. Since their inception, several of these tax credits have expired only to be later reinstated. 

For instance, the BMC, AFMC, and AFC lapsed at the end of 2011, only to be 

subsequently reinstated (with some modifications) by the American Taxpayer Relief Act 

of2012 (Pub.L. 112-240) in early 2013. The American Taxpayer Relief Act also allowed 

registered companies to apply for retroactive credits for qualifying activities in 2012. 

Summary Allegations 

26. Beginning on or about July 19, 2011, and continuing thereafter until a time unknown to 

the United States, but not earlier than in or about March 2012, in the Southern District of 

Ohio and elsewhere, Defendant GREGORY SCHNABEL did knowingly and willfully 

s 
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combine, conspire, confederate, and agree with Dean Daniels and others known and 

unknown to the United States, to commit offenses against the United States, specifically: 

a. to make and present claims, specifically claims for the Biodiesel Mixture Credit, upon 

and against the United States and the IRS, knowing such claims to be false, fictitious, 

and fraudulent, in violation of 18 U.S.C. § 287; 

b. to transmit and cause to be transmitted by means of wire and radio communication in 

interstate and foreign commerce, writings, signs, signals, pictures, and sounds for the 

purpose of executing a scheme and artifice to defraud, and for obtaining money and 

property by means of false and fraudulent pretenses, representations, and promises, in 

violation of 18 U.S.C. § 1343. 

Means and Methods of the Conspiracy 

Among the means and methods employed by Defendant SCHNABEL and his co­

conspirators to carry out the conspiracy and effect its unlawful objects were the following: 

New Energy Fuels 

27. It was part of the conspiracy that NEF fraudulently generated biodiesel RINs on fuel that 

was not biodiesel and did not meet ASTM D6751. NEF then sold the fuel, with attached 

biodiesel RINs to GRC using EMTS. 

28. It was part of the conspiracy that NEF claimed biodiesel tax credits, specifically the 

BMC, on this fuel. The proceeds from these claims were shared with GRC, including 

through the prices that NEF charged GRC for fuel. 

29. It was part of the conspiracy that Defendant SCHNABEL separated the attached RINs 

and sold them to Credit Buyer under false and fraudulent pretenses using EMTS. 

6 
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30. It was part of the conspiracy that Defendant SCHNABEL sold the loads of fuel to 

Channel view as a fuel commonly referred to as "bunker" or "cutter." 

C/1ieftain Biofuels 

31. It was part of the conspiracy between Defendant GREGORY SCHNABEL, Dean 

Daniels, and others known to the United States to expand and shift its operations from 

NEF, in Waller, Texas, to Chieftain, an existing renewable fuel facility, in Logan, Ohio. 

32. It was part of the conspiracy that Defendant SCHNABEL arranged for loads of feedstock 

to be shipped to Chieftain where Dean Daniels and others would minimally process it, 

without producing biodiesel. 

33. It was part of the conspiracy that Dean Daniels and others caused Chieftain to generate 

invalid biodiesel RINs for fuel that was not biodiesel and to submit fraudulent requests to 

the IRS for BMCs. 

34. It was part of the conspiracy that Chieftain sold the fuel to GRC with biodiesel RINs 

attached. 

35. It was part of the conspiracy that Defendant SCHNABEL separated and caused others to 

separate the RINs in EMTS before selling them to Credit Buyer under false and 

fraudulent pretenses. 

36. It was part of the conspiracy that Defendant SCHNABEL sold and caused GRC to sell 

the fuel to various entities including Unity Fuels. 

Overt Acts 

In furtherance of the conspiracy, and to accomplish the objectives of the conspiracy, 

Defendant SCHNABEL and others did commit the following overt acts, among others, in the 

Southern District of Ohio and elsewhere: 

7 
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New Energy Fuels 

Overt Act 1 On or about July 19, 2011, Defendant SCHNABEL prepared a purchase 

agreement to provide 400,000 gallons per month of"Biomass-Based Renewable 

Fuel-(Neat Methyl ester)" to Channelview. The specifications listed on the contract 

were identical to the ones in an earlier contract between NEF and Channel view. 

Overt Act2 On or about July 27, 2011, after exchanging multiple drafts of the 

purchase agreement with Channelview, Defendant SCHNABEL signed a purchase 

agreement for "Light Burner Fuel-(BioMasFuels)." The specifications listed on the 

contract were unchanged. 

Overt Act3 On or about November 17, 2011, Defendant SCHNABEL sent documents 

via email to Credit Buyer to support the false claim that the RINs it purchased from 

GRC were generated on legitimate biodiesel. 

C/1ieftai11 Biofuels 

Overt Act 4 On or about September 12, 2011, Dean Daniels sent an email to Defendant 

SCHNABEL and others about taking over an existing facility in Logan, Ohio. 

Overt Act S On or about September 12, 2011, Defendant SCHNABEL sent an email to 

a potential customer of the fuel to be produced at Chieftain. 

a. In the email, Defendant SCHNABEL stated "The producers want to takeover 

a facility in Ohio and wants me to know contractually how much contractually 

I can sell 150,000 gallons of product a week." 

b. Defendant SCHNABEL also acknowledged that "the lab analysis you did on 

the dark bio fuel. .. is accurate. I just had one done .. .I attached the lab results 

8 
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Overt Act 6 

for your internal use." The lab results attached to the email failed several of 

the parameters listed in ASTM D6751. 

On or about September 28, 2011, Defendant SCHNABEL met with 

representatives of Chieftain regarding the possibility of signing a lease to operate its 

facility in order to generate RINs and tax credits. 

Overt Act 7 On or about October 5, 2011, Dean Daniels signed an agreement to lease 

the Chieftain facility at 3219 Logan Horns Mill Road, in Logan, Ohio. 

Overt Act8 On or about November 21, 2011, Defendant SCHNABEL sent an email 

assuring Credit Buyer that he would provide back-up documents supporting 

Chieftain's claimed production of biodiesel. 

All of which is a violation of 18 U.S.C. § 371. 

COUNT2 
Conspiracy to Commit Criminal Offenses 

18 u.s.c. § 371 

37. Paragraphs 1 through 25 and 27 through 36 of this Information are realleged and 

expressly incorporated herein as if set out in full. 

Summary Allegations 

38. Beginning on or about September 30, 2011, and continuing thereafter until on or about 

May 30, 2012, in the Southern District of Ohio and elsewhere, Defendant GREGORY 

SCHNABEL did knowingly and willfully combine, conspire, confederate, and agree with 

others known and unknown to the United States, including Malek Jalal, to commit 

offenses against the United States, specifically: 

a. to make and present claims for the Biodiesel Mixture Credit, Alternative Fuel 

Mixture Credit, and Alternative Fuel Credit, upon and against the United States and 

9 
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the IRS, knowing such claims to be false, fictitious, and fraudulent, in violation of 18 

u.s.c. § 287; 

b. to transmit and cause to be transmitted by means of wire and radio communication in 

interstate and foreign commerce, writings, signs, signals, pictures, and sounds for the 

purpose of executing a scheme and artifice to defraud, and for obtaining money and 

property by means of false and fraudulent pretenses, representations, and promises, in 

violation of 18 U.S.C. § 1343. 

Means and Methods of the Conspiracy 

Among the means and methods employed by Defendant SCHNABEL, Jalal, and their co­

conspirators to carry out the conspiracy and effect its unlawful objects were the following: 

39. It was part of the conspiracy that Defendant SCHNABEL purchased and caused GRC to 

purchase fuel from Triton and Chieftain. When GRC purchased this fuel, it had RINs 

attached and tax credits had been claimed (until their expiration at the end of201 l). 

40. It was part of the conspiracy that Defendant SCHNABEL sold and caused GRC to sell 

some of this fuel to Unity pursuant to his agreement with Jalal. 

41. It was part of the conspiracy that Unity sold the fuel (mixed with smaller amounts of 

other material) back to GRC and Gristle relabeled as Recycled Vegetable Oil Blend or 

RVOB. 

42. It was a part of the conspiracy that after receiving the purported RVOB, Defendant 

SCHNABEL caused GRC and Gristle to sell it to Chieftain or Triton as feedstock for 

making additional loads of fuel. The "RVOB" would then be re-processed, RINs would 

be generated on it again, tax credits claimed a second time, and the resulting "'fuel" (and 

invalid RINs) would again be purchased by GRC. 

10 
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43. It was part of the conspiracy that Defendant SCHNABEL separated and caused others to 

separate these RINs from the fuel using EMTS. Defendant SCHNABEL thereafter 

fraudulently sold and caused GRC to sell the invalid RINs to Credit Buyer. 

Overt Acts 

In furtherance of the conspiracy, and to accomplish the objectives of the conspiracy, 

Defendant SCHNABEL and others did commit the following overt acts, among others, in the 

Southern District of Ohio and elsewhere: 

Overt Act 1 On or about September 30, 2011, at the direction of Jalal, an employee of 

Unity sent Defendant SCHNABEL a contract documenting Unity's purchase of 

"Rinless Biodiesel 899." Shortly thereafter, the same employee sent Defendant 

SCHNABEL another email stating, "Greg, Some changes were made to the purchase 

contract. If any questions please let us know." Attached to the email was a contract 

for "Rinless 899 Biomass Based HO [heating oil] Blend Stock." 

Overt Act 2 On or about October 18, 2011, Defendant SCHNABEL sent Malek Jalal 

an email stating "Trucks aside, I am now prepared to increase volume very 

aggressively." 

Overt Act 3 Between on or about October 18, 2011, and on or about February 13, 

2012, Defendant SCHNABEL purchased and caused GRC to purchase approximately 

240 truckloads of fuel from Chieftain to be sold to Unity, and arranged for its 

transportation to Unity in Newark, New Jersey, from Logan, Ohio. Each act 

constituted a separate overt act in furtherance of the conspiracy. 

Overt Act 4 Between on or about October 18,2011, and on or about February 13, 

2012, Defendant SCHNABEL purchased and caused GRC to purchase approximately 

11 
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280 truckloads of RVOB from Unity, and arranged for its transportation to Chieftain 

in Logan, Ohio. Each act constituted a separate overt act in furtherance of the 

conspiracy. 

COUNT3 
Conspiracy to Commit Criminal Offenses 

18 u.s.c. § 371 

44. Paragraphs 1 through 25 and 27 through 36 of this Information are realleged and 

expressly incorporated herein as if set out in full. 

45. Beginning on or about March 1, 2012, and continuing thereafter until a date unknown to 

the United States, but no earlier than March 31, 2015, in the Southern District of Ohio 

and elsewhere, Defendant GREGORY SCHNABEL did knowingly and willfully 

combine, conspire, confederate, and agree with others known and unknown to the United 

States, including Fred Witmer, to commit offenses against the United States and to 

defraud the United States and agencies thereof, specifically: 

a. to make and present claims, specifically claims for the Alternative Fuel Credit, upon 

and against the United States and the IRS, knowing such claims to be false, fictitious, 

and fraudulent, in violation of 18 U.S.C. § 287; 

b. to transmit and cause to be transmitted by means of wire and radio communication in 

interstate and foreign commerce, writings, signs, signals, pictures, and sounds for the 

purpose of executing a scheme and artifice to defraud, and for obtaining money and 

property by means of false and fraudulent pretenses, representations, and promises, in 

violation of 18 U.S.C. § 1343. 
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Means and Methods of the Conspiracy 

Among the means and methods employed by Defendant SCHNABEL and his co­

conspirators to carry out the conspiracy and effect its unlawful objects were the following: 

TritonRINs 

46. It was part of the conspiracy that Defendant SCHNABEL purchased and caused GRC to 

purchase Triton's proprietary "Gen2 Renewable Diesel" ("Gen2") with assigned RINs. 

Gen2 could be used to generate RINs if, among other requirements, it was sold for use as 

a transportation fuel. 

47. It was part of the conspiracy that Defendant SCHNABEL separated and caused others to 

separate the RINs generated by Triton on its Gen2 fuel. 

48. It was part of the conspiracy that, after separating the RINs, Defendant SCHNABEL sold 

and caused GRC to sell the Gen2 fuel for uses other than transportation, including to 

Unity where it was blended with other material and sold back to GRC and Gristle, and to 

Ohio Blender in Hamilton County, Ohio, where it was resold for power generation, 

export, and other non-transportation applications. 

49. It was part of the conspiracy that Defendant SCHNABEL fraudulently sold the RlNs 

generated on the Gen2 fuel to Credit Buyer, falsely representing to Credit Buyer that 

these RINs had been sold by GRC for use in transportation. 

Triton Tax Credits 

50. Following the passage of the American Taxpayer Relief Act of 2012, Defendant 

SCHNABEL worked in concert with Triton Energy, Fred Witmer, and others known and 

unknown to the United States, to claim tax credits-specifically the $.SO/gallon AFC­

for Gen2 fuel sold to GRC. The AFC requires the claimant to have used the fuel in ( or 
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sold the fuel for use in) motor vehicles or motorboats. At the time, Triton was not 

registered to claim AF Credits. 

51. It was part of the conspiracy that the parties created a series of contracts and invoices to 

falsely show that fuel previously sold to GRC had instead been sold by Triton to Gen-X. 

52. It was part of the conspiracy that Gen-X requested and received AF Credits for this fuel. 

This money was then shared with Triton and GRC pursuant to false invoices. 

53. It was part of the conspiracy that Triton, after receiving its registration, requested and 

received AF Credits for loads of fuel sold to GRC for non-qualifying uses. 

Overt Acts 

In furtherance of the conspiracy, and to accomplish the objectives of the conspiracy, 

Defendant SCHNABEL and others known and unknown to the United States, did commit the 

following overt acts, among others, in the Southern District of Ohio and elsewhere: 

Overt Act 1 On or about March 1, 2012, Fred Witmer sent Defendant SCHNABEL an 

email with a "proposed PTD [product transfer document] attached." 

Overt Act 2 On or about March 12, 2012, Fred Witmer sent Defendant SCHNABEL 

an email describing their agreement. 

Overt Act 3 Between on or about March 13, 2012, and continuing until no earlier than 

March 31, 2015, Triton sold GRC hundreds of truckloads of Gen2 fuel with RINs 

attached. Each purchase constituted a separate overt act in furtherance of the 

conspiracy. 

Overt Act 4 Between on or about March 15, 2012, and continuing until no earlier than 

March 31, 2015, Defendant SCHNABEL used and caused others to use EMTS to 
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separate the RINs from the underlying fuel. Each separation constituted a separate 

overt act in furtherance of the conspiracy. 

Overt Act S Between on or about March 15, 2012, and continuing until no earlier than 

June 30, 2014, Defendant SCHNABEL sold and caused GRC to sell Gen2 fuel for a 

variety of non-transportation uses and for export, including: 

a. Between on or about August 16, 2013, and on or about April 18, 2014, Defendant 

SCHNABEL sold and caused GRC to sell approximately 102 truckloads of Gen2 to 

Ohio Blender in Hamilton County, Ohio. Defendant SCHNABEL arranged for the 

truckloads of Gen2 to be shipped to Ohio Blender's facility in Hamilton County, 

Ohio. Each act constituted a separate overt act in furtherance of the conspiracy. 

Overt Act 6 Defendant SCHNABEL fraudulently sold and caused GRC to fraudulently 

sell the RINs to Credit Buyer. Each sale constituted a separate overt act in furtherance 

of the conspiracy. 

Overt Act 7 On or about May 23, 2013, Triton sent a Form 8849 to the IRS, requesting 

AF Credits totaling $2,470,001.00, representing 4,940,002 gallons of fuel sold to 

GRC between January 1, 2012, and September 30, 2012. 

Overt Act8 On or about July 9, 2013, Defendant SCHNABEL caused GRC to send an 

invoice via email to Gary Jury (Invoice# FEEDTR70913) for $408,108.00. The 

invoice falsely requested "Payment for exceeding feedstock requirements for 18 

month period ending June 30, 2013." 

Overt Act 9 On or about July 10, 2013, Defendant SCHNABEL caused GRC to send 

Triton an invoice via email (Invoice# FEEDTR71014) for $437,392.00, with 

Defendant SCHNABEL copied. The invoice was from Gristle, and falsely requested 
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"Payment for exceeding feedstock requirements for 18 month period ending June 30, 

2013." 

Overt Act 10 On or about July I 0, 2013, Defendant SCHNABEL caused GRC to send 

Triton an invoice via email (Invoice# FEEDTR71 t 15) for $397,500.50. The invoice 

was from Gristle, and falsely requested "Payment for exceeding feedstock 

requirements for 18 month period ending June 30, 2013." 

All of which is a violation of 18, United States Code, Section 371. 

JEFFREY H. WOOD 
Acting Assistant Attorney General 
Environment and Natural Resources Division 
United States Department of Justice 

AP~ r_~ cu;ia. o/r~ 
Adam C. Cullman 
Trial Attorney 
United States Depart ent of Justice 

JeremJ,' . Korzenik 
Senior Trial Attorney 
United States Department of Justice 

BENJAMIN C. GLASSMAN 
UNITED STATES ATTORNEY 

') 
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To: Miles, Erin[Miles.Erin@epa.gov]; Shiffman, Cari[Shiffman.Cari@epa.gov] 
From: Bodine, Susan 
Sent: Tue 10/17/2017 6:43:03 PM 
Subject: FW: Assistance with EPA Issue 
EPA Letter 10-10-2017.pdf 

Can we check to see if this was assigned to Region 4 in CMS? 

From: Greaves, Holly 
Sent: Tuesday, October 17, 2017 2:38 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>; 
Traylor, Patrick <traylor.patrick@epa.gov> 
Subject: RE: Assistance with EPA Issue 

Hello, just following up on this letter. Is this something you would be able to help me with? If 
not, is there someone else that can assist? Thanks! 

From: Greaves, Holly 
Sent: Thursday, October 12, 2017 2:23 PM 
To: Bodine, Susan <bodinc.susan@cpa.gov>; Fotouhi, David <fotouhi.david@epa.gov>; 
Traylor, Patrick <traylor.patrick@cpa.gov> 
Subject: FW: Assistance with EPA Issue 

Good afternoon, 

I received the email below from a staffer to Congressman Kustoff related to a consent degree 
between EPA and a PRP. The attached letter is actually addressed to DOJ ENRD, whom I 
assume we are working with on this matter. 

Are any of you familiar with this matter and/or is it something that you can assist with? It sounds 
as though our region 4 office has been taking the lead. 
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Thanks, 

Holly 

From: Hogin, Andrew [mailto:Andrew.Hogin@mail.house.gov] 
Sent: Thursday, October 12, 2017 1 :30 PM 
To: Greaves, Holly <grcaves.holly@epa.gov> 
Subject: FW: Assistance with EPA Issue 

Hi Holly - the below email is from the company owner that the attached docs pertain to. 
Long story short- they have been dealing with an EPA issue on remediation of OU2 
runoff that as I understand it dates back to a DOD contractor that used the site in the 
1950s. 

I spoke to the owner this am and she said that they have been paying bills to the EPA 
for administration fees to the tune of $100K a year! Most recently they were billed for 
$1.2m for oversight and overhead fees? This is all coming out of the Atlanta office and 
no actual employee has been to the site. 

The EPA now threatening to issue a unilateral order against their company. So, I've 
reached out to see if you can help expedite this to the right person - at this point that's 
all I know to do. I appreciate your help on this. Hope you are doing well and let's catch 
up soon. 

Thanks 

Andrew Hagin, Legislative Assistant 

Office of Congressman David Kustoff 
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508 Cannon Bldg. Washington D.C. 20515 

(o) 202-225-4714 

(c) 615-578-1778 

From: Susan Lee <slce@securi ysignalsinc.com> 
Date: Tuesday, October 10, 2017 at 10:53 AM 
To: "Hogin, Andrew" <Andrcw.Hog·n@mail.housc.gov> 
Cc: "blee@securitysignalsinc.com" <blee@ securi ysig alsinc.com> 
Subject: Assistance with EPA Issue 

Andrew: 

We were given your name as a contact in Representative Kustoff' s office for matters regarding 
the EPA. 

As the attached correspondence will explain, our Cordova plant in Steve Cohen's district is the 
subject property of a long term EPA investigation; however; we have a second facility located at 
9509 Highway 64, Somerville 38068 in Representative Kustoff's district which will be directly 
impacted by failure to reach a fair resolution in this case. 

We have worked with the EPA for over fifteen years on the Cordova site and, until recently, felt 
as if we had an agreed upon path toward remediation. That perceived course has taken a tum for 
the worse, with the EPA now threatening to issue a unilateral order against our company. 

We met with Steve Cohen on Friday, who suggested we should also contact Representative 
Kustoff for joint involvement on this issue. We would appreciate any help your office can 
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provide in this regard. 

Our thanks for your consideration of this matter. 

Susan D. Lee 

President 

Security Signals, Inc. 

(901) 754-7228 

(901) 755-9612 
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The Honorable David Kustoff 
United States House of Representatives 
508 Cannon House Office Building 
Washington, DC 20515 

Dear Representative Kustotf: 

October I 0, 2017 

Security Sit111nls, Inc. 
OR0NANCE DEVICES 

,-,:;; ~i".',•-w1s 
t.<JJiiOft,A TH#l("i"'ll ,,. •• 

"•"'"(l'tt:'tJ,44;:c,,•c, 

I am writing to ask for your assistance with an EPA settlement agreement which has reached an 
impasse after more than fifteen years of voluntary cooperation by our company. Although the issue is 
regarding our property in Cordova, Steve Cohen's district, there is a strong likelihood that our Somerville 
plant in your district will be adversely impacted if a reasonable agreement cannot be reached. We have 
already met with Congressman Cohen who suggested that we involve you as well. We would deeply 
appreciate any assistance your office may be able to provide. 

Below is the letter sent to Congressman Cohen: 

My company, Security Signals, Inc. ("SSI") is a small, family-owned business that has operated 
in Cordova Tennessee since the l 948, both as a manufacturer of machined metal parts and small 
pyrotechnic devices (Signal Flares, etc. for the DOD). SSI currently owns 22 acres of a 260 acre tract that 
formerly was operated and/or owned by National Fireworks, Inc., a large government contractor during 
war etf orts. 

I have attached a letter to EPA our legal cmmsel sent today, which explains the history of this 
matter and the problems that SSI is presently having with EPA. SSI has fully cooperated with EPA 
throughout the years and has spent nearly two million dollars investigating contamination at/from the 
property currently owned by SSI, as well as contamination that is coming from other parts of the fonner 
NFI property. Despite our cooperation, SSI has not been able to obtain a reasonable agreement with EPA 
that allows it to proceed with a remedy for groundwater contamination at OU2, despite SSI's willingness 
to implement that remedy. 

We would greatly appreciate a meeting with you as soon as possible so that we can discuss how 
you might assist us in achieving a reasonable resolution of this matter. 

Sincerely, 

Susan D. Lee 
President 
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VIA EMAIL 

Raimy Kamons 

B A S S B E R RV + S I M S ... 

Jessalyn H. Zeigler 
jzeigler@bassberry.com 

(615) 742-6289 

September 20, 2017 

Environmental Enforcement Section 
Environment and Natural Resources Division 
United States Department of Justice 
P.O. Box 7611 
Washington, DC 20044-7611 

Re: Security Signals, Inc.: Consent Decree 

DearRaimy: 

As you know, I represent Security Signals, Inc. ("SSI") in this matter. This letter is in 
response to your comments on our call on August 30, 2017. First, by way of history: 

• EPA issued to SSI a 104(e) by letter dated August 21, 2006; SSI diligently 
investigated this request and submitted a response on November 17, 2006 

• Effective April 18, 2007, SSI voluntarily entered into a Superfund Alternative Site 
Administrative Settlement Agreement and Order on Consent ("AOC") with EPA to 
investigate contamination at or from OU2 of the National Fireworks, Inc. Site (a site · 
historically operated during the wars for the making of ammunition and related items 
for war efforts, and otherwise operated in significant part by federal government 
contractors) 

• SSI diligently conducted everything required of it under the AOC; SSI completed the 
RI/FS for OU2, and EPA issued an "Interim Record of Decision" in September 2014, 
after holding a public meeting and receiving public comments on August 21, 2014 

• EPA has represented to SSI that the IROD is only referred to as "Interim" because it 
is the ROD for OU2 (which is approximately 22 acres) and not for the enter NFI Site 
(which is approximately 260 acres); SSI understands that this is the final remedy for 
Plumes C, D and E at OU2 

I SO Third Avenue South, Suite 2800 
Nashville, TN 37201 
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• The remedy selected for OU2 is phytoremediation with an estimated cost of 
$3,600,000; SSI has always cooperated with EPA and expressed a willingness to 
implement the remedy, subject to working out an acceptable agreement to do 

• On October 26, 2015 SSI received a proposed Consent Decree ("CD") from EPA; this 
draft CD was issued both to SSI and to National Coatings, Inc. and contained 
language therein that the United States (i.e. the Department of Defense) would be 
released and indemnified as a Settling Federal Agency; SSI issued preliminary 
comments on this proposed CD on January 4, 2016 

• NCC issued a response to EPA's proposed CD on December 31, 2015 denying any 
responsibility for OU2 or the Site; EPA responded to that letter on January 16, 2016 
stating that NCC is liable as a successor to National Fireworks Ordinance 
Corporation, which formerly operated the Site 

• On or about May 9, 2016, EPA informed SSI that it could not find a 104(e) request 
ever having been issued to NCC (SSI does have a copy of a February 25, 2006 
General Notice and Demand for Payment Letter EPA issued to NCC1

, but is unaware 
of whether NCC ever responded); EPA sent a second 104(e) to NCC in June 2016; 
NCC responded on August 15, 2006 with very little information provided 

• On July 1, 2016 SSI received a revised SCORPIOS report from EPA reducing the 
amount of EPA's claimed past response costs from $1,300,000 to $152,400, a 
significant difference; the revised SCORPIOS, however, still lacks any explanation 
that the costs delineated are for OU2 or why these costs exist when SSI paid EPA's 
oversight costs on an annual basis as part of the AOC it had entered into 

• SSI received a revised CD from you on May 22, 2017 that deleted National Coatings 
as a recipient, still contained DOD as a released and indemnified SF A, still contained 
$1.3 million as EPA's past response costs for which SSI was deemed responsible, and 
made very few of SSI's requested changes 

Subsequently, at your request representatives of SSI and I traveled to Washington, D.C. 
to meet with you, EPA and DOD. You stated that SSI did not need to review the revised CD 
prior to that meeting as the terms were in flux pending our discussions. At that meeting, both we 
and DOD noted the absence of NCC at the table and stated our unified belief that NCC needed to 
be part of the discussion. As you know, NCC is a successor to NFOC. We have provided 
documents to EPA that show that NFOC was a former operator of the portions of the Site, 
including OU2. Those include maps called "National Firework Ordnance Corp. Cordova" (SSI 
1248 and 1193, attached respectively as Exhibit A and Exhibit B), an NFOC Inter-office Memo 
dated 6/3/55 stating in pertinent part: 

1 Note that SSI was unaware until years later that EPA had sent this letter to NCC and had identified NCC as a 
potentially responsible party for OU2 and the Sire at that time. It is puzzling that EPA did not require NCC to help 
SSI conduct the remedial investigation and feasibility study at OU2. 
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"We were again closely questioned by several people regarding the connection 
between Security Signals, Inc. and National Fireworks Ordinance Corporation; 
and the situation was fully explained that Dutcher, Sr. was an old line employee 
of ours and that Dutcher, Jr. was on Cordova's payroll as adviser to me; but that 
other than the fact the Security Signals, Inc. operated within our area in 
property heretofore leased from us and about to be purchased, there was 
absolutely no connection .... " 

(SSI 1195-96, attached as Exhibit C (emphasis added)), and an April 6, 1955 NFOC Inter-Office 
Memorandum stating that NFOC was excluding Buildings 40 and 41 from property they were 
relinquishing at that time (attached as Exhibit D). 

We left that meeting with the understanding the absence of NCC in the plans for OU2 
was going to be re-visited. We further expressed our concerns about the past costs not being 
delineated and that $1.3 million remained set forth in the revised CD we received. DOD 
expressed a willingness to participate in the costs incurred at OU2 provided that it received 
contribution protection, which SSI also agreed both parties needed. 

On the follow-up call on August 30, 2017, you took a different tact', stating that: 

• EPA would not require NCC to participate in OU2's remediation or past investigation 
costs 

• EPA would not require DOD to participate or resolve its potential liability regarding 
OU2's remediation or SSI's investigation costs 

• SSI would have 60 days to decide whether it would voluntarily enter into the CD or 
EPA would issue a unilateral order against it 

We responded on the call to your statements that Plumes C, D, and E were SSI's sole 
responsibility by pointing out EPA's own statements to the contrary in the IROD and at the 
public meeting that Plume E is from an unknown source. Furthermore, SSI has spent costs 
investigating Plumes A and B, which EPA concedes are coming from an off-site source, and 
EPA agreed at the meeting in D.C. that SSI's concerns that the money it would spend to 
remediate Plumes C, D and E could also end up constituting in whole or in part a remedy for 
Plumes A and B were legitimate. 

We find it contrary to common sense as well as this Administration's policies that EPA 
would take this position with SSI, a small family-owned company who has cooperated with EPA 
from the beginning at great expense to it. This is despite the fact that SSI requested from the 
beginning for this to be a State-lead site, which would have saved SSI significant amounts of 
money. EPA refused to allow this, stating that multiple potentially responsible parties, including 
NFI's successor and DOD, were involved and that EPA could bring these other PRPs to the 
table. Yet now EPA is refusing to do so for OU2. 

2 It has become apparent that SSI was the only party surprised on that cal1 by EPA's change of tact, and that while 
SSI had not been provided with a preview of that call the others on the call for the State and for DOD had been 
given such a courtesy, despite not being the party that would be adversely affected and despite SSI's full and 
voluntary cooperation with EPA to date. 
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Furthermore, we note specifically that the revised CD has the following concerns: 

• SSI would have to pay two masters to oversee the remedy: EPA and TDEC 
• Since the United States is a PRP at OU2, SSI cannot agree to release the United 

States from liability and/or indemnify the United States without a resolution with the 
Army and Navy that is agreeable to SSI; any resolution of Army and Navy's liability 
should reduce the financial responsibility/financial burden of SSI; 

• SSI receives no contribution protection in the CD; EPA has no reason to pursue SSI 
for any costs at the Site beyond implementing the remedy set forth in the IR.OD and 
there appears to be absolutely no benefits of voluntary participation provided to SSI 
to enter into the CD as it is currently drafted 

• EPA has refused to agree to the vast majority of SSI's requested amendments to the 
CD, even though the requests are reasonable 

• EPA has unreasonably refused to allow the required fmancial assurance to be lowered 
as money is spent, putting a high burden on SSI to maintain $3.6 million in financial 
assurance even after it spends $1.8 million on the initial remedy 

• EPA has seemingly allowed the :financial test to be used for :financial assurance, yet 
only if it is accompanied by a "standby funding commitment, which obligates [SSI] to 
pay funds to or at the direction of EPA, up to the amount financially assured ... " 

• The title evidence already has been provided to EPA by SSI and SSI requested these 
requirements be deleted, but EPA has refused to do so; requiring an update to such is 
both burdensome and unnecessary 

• Stipulated penalties and interest should be optional as the intention of this CD should 
not be to be punitive 

• Any moneys received by EPA from SSI or from SSI's financial assurance and not 
used for OU2 will be either used for other portions of the Site or provided to the 
Superfund Account generally and not returned to SSI 

• Waste material is defmed to include solid waste rather than hazardous substances as 
is set forth in CERCLA 

• It is not clear that Future Response Costs are only those pertaining to OU2 as opposed 
to the remainder of the Site 

• SSI's contractor should be allowed to maintain the required insurance, rather than SSI 
directly 

• The Site, including OU2, could still be listed on the NPL 
• Should an orphan share be attributable to Island Air as a successor to NFI, and why 

was this first raised to us at the meeting by DOD and not by EP A/DOJ 

In sum, a voluntary agreement should be negotiated and entering into such an agreement 
should result in benefits to the company doing so. Here, the terms of the CD are not favorable to 
SSI in the least, and the benefits of settlement appear to be completely absent. The EPA itself 
lists the following as the benefits of settlement: (from 
https://www.epa.gov/enforcement/incentives-negotiating-superfund-settlements) 

Settlement Incentives 
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Incentives 

Contribution 
Protection 

Covenants Not to 
Sue 

Mixed Funding 

Orphan Share 
Compensation 

Potentially Lower 
Costs of Cleanup 

Special Accounts 

Suspended Listing 

Overview 

Settling parties receive protection from contribution claims made by 
non-settling parties. The scope of the contribution protection is discussed 
in the consent decree or administrative settlement. 

A settling party's present and future liability is limited according to the 
terms of the consent decree or administrative settlements. 

Generally, mixed funding refers to "pre-authorized" mixed funding, in 
which the settling parties agree to do the clean up and EPA agrees to 
finance a portion of the costs (which EPA will try to recover from non-
settlors). 

Orphan shares are the shares of cleanup liability attributable to insolvent 
or defunct parties. For example, if there are ten PRPs at a site, and one of 
them is insolvent, then the orphan share is one-tenth of the estimated 
cleanup cost. EPA's orphan share compensation policy, however, allows 
EPA to not pursue some or all of the orphan share from parties that are 
willing to sign a cleanup agreement. Because Superfund liability is joint 
and several, EPA could require the liable, solvent parties to pay the 
orphan share, too. [More information is available from the orphan share 
comRensation category of the Su:gerfund cleanuR :golicy and guidance 
document database.] 

Potentially responsible parties generally can perform the cleanup for less 
money than it would cost EPA to perform the cleanup and therefore it is 
in the PRP's interest to perfonn the cleanup. If EPA performs the 
cleanup, EPA will pursue the PRPs to pay EP A's costs back after the 
cleanup is done. 

If EPA settles with some PRPs before settling with other PRPs to do the 
cleanup, EPA may deposit the money from that early settlement into a 
Supei-fund site-specific special account. Special Account money may be 
available as pa1t of a settlement package for parties willing to sign a 
cleanup agreement. [More information on Su:gerfund S12ecial Accounts.] 

For sites that qualify to be listed on the National Priorities List, but are 
not yet listed, EPA will not pursue listing the site if parties sign a 
Superfund alternative approach cleanup agreement. 
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None of these appear in the CD. 

SSI remains committed to a timely resolution of this matter so that the remedial effort can 
move forward without further delay. SSI perceives the delays to be in substantial part caused by 
administrative difficulties and personnel changes at the federal level. We yet again request that 
the State take the lead on OU2 and save SSI the expense of EPA's oversight. Alternatively, we 
request that EPA and DOJ act reasonably, fairly negotiate with SSI on the terms of the CD, 
provide incentives to SSI to settle with EPA, and work with SSI in bringing other PRPs to the 
table. 

cc: Keith Weisinger, Esq. (EPA) 
Leslie Hill, Esq, (U.S. DOD) 
Steve Stout (TDEC) 
Susan Lee (Security Signals, Inc.) 

23536786.4 

Sincerely, 

(~~ 
Jessalyn H. Zeigler 
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· PROM 

. . 
National Fireworks Ordnance Corporation 

INTER-OFFICE MEMORANDUM 

CORDO'( A, TENN8SSBE 
' 

JI. H. Woltert 
DATE 6/3/SS 

F. M. Laurence . . 
SUBJECT Quotation Request from Ordnance Ammunition 00JIID)8Jd 

·No. OAd APB 96.°SS Against Original Invitation for 
~- µ-17.J-OBD~SS-22 

At lnvi tation, fem Dutcher and )I\Y'Belt, yeste:mq, called at Oinc:lnnati 
Ordnance District tor the purpose of hand carr,ying our b:ld for the 
3,000,000 ea.oh hand. grenade .tuz,s, Practice "M28SA.t, and to discuss 

•Bf!T thing neediul_with the Contracting Ot.f'lcer and~ np~entatlves. 

J'or ;rour veview., _you will find attaohei OAOts otter letter' or .23 Ms;r., 
S~o~ity. Signals t pnpoeal in w.ork Phee-t cow., oop,y of Seourl:9" Sisnals I 

. QOvering letter, and copy of Cost • Price Ana]T1;11$ lom J>D 63.3, as. we 
.tilled it out, together with copy, ot our letter o.t 3 Jariuar., of'.tering 
our endorsement to•~ Secmritq- 8:1gnals, Ina. bid. 

. ··-•· ---·--- ..,,. _________ ... .. . . .. -·· - - -~---·-···--·- ------ .. ---·-.. ·---
In accordanee vi "th -O\U' discussion together, the Cost and Price Analysis 
i'f?.tm was f'illed out based upon~ ~i-eed selling price ot o238Sl and 
the direet material taoto:r Qt .l.1i.Yb6. ~ 

A break down ot the work sheets gives a tactual laboi- tig\u.t(jl ot .03630. 
Sec,\irity- Signals' e)q)e~enoe proves that an overilead. faotor ot 15% ~ 
satiatactozy. Furthermor.e, our first eost break down on t~e initial .bid 
had indicated a 75%. faoto11~ so tJieretore, it was almOst necesaar,y that we 
stick with it. The $% o. & A. can be supperted b;r J>ut~e:r•s operat~g 
statements and break down 0£ manufacturing e.ipenses. · 

What remained was naturall.y' the pl'Ofit .taotor1 and this worked out to be 
. 1 .2/3"1J and ever,ybo.dy at Oinoinna:ti seemed to be happy, both with this 
l>realc down end with ·the unit cost ot Secu:rity ·s1gnals' bid. · 

. , 

We were again alos~ly questioned. tu several people r-egarding the connection 
between Bec.urity Signals., Inoo aEd lfationai P'ir81f01'ks Ordnance CotperationJ 
and the situation was ~ explained that Dutchei-, Sr. we an old. line 
employ-ee of ours and that. Dutcher~ Jr. w.as on CoJdova•s pa;rx-o11, a.a .adviser 
to meJ. but that. other than the .t'aot that Seourit,- Signals, lno. operated 
within our area in propertijr hereto.tore leased from us and abo-qt to be 
purchased., there was absolute]¥ no oonneation. All inquirers were 1nfonned 
that National held no stock in Secuz:ity and '8ecur.t.t, held no stock in 
NationalJ and that National had no control over the management poliqr of 
s.e~urity- SignalsJ and that their subcontracts tor perf'ormab;Le wol'k had 

SSI 1195 
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I ...... 

.,:-•• r 

... :::1 

.JJ 

II,• 

I\ 

H. H. Wolfert 6/3/SS 

~ 

been let and given betw~en us ih the past.·· 

·It was called to the attention of 1mese--people ai O~nance Distr-iot that 
all this dets,il had been gone through w;ith be.for~ 'at Ordnance knmunition 
CoJIDlland. level, and that their blessing had been placed ·upo1;1 it as was 
evidenced, bi the '.fact that Sec:rurl:tu Signals I initilll bid was adcepted., 
and the;r Jlere invited to rebid- since their proposition was within 120% 
of . the. advertised .~g price. . . 

\ . . . 
·Cer.tain:detail·no.w beCOJ118S nece~sar.r, ~ a portion of'it must be supplied 
by National. ·:the lialance will b~ supplied by /3ec\U'itr Signals. tor direct 
submission to. C~cinna.ti O~ce. District un:ler Jrf1 cognh~~e.. . 

A. break down ot th; Bill o.t .MaterpJ . :1'5~qaired, showing all .t'aotQrs of 
.wast,., tests., rejects., shrinkage,~.;in ~to, ·;1.stan:lard c~ cf our, 1,. 

1 · normal Bill ot .Material will, ~equate:cy, serve. this purpose. ( ~ /n~ 

;;_ 
er-" \>)ot f'\ CfW\., ~ ~,. . 

An ana1ysi~ isyequested ... C?f' _our/average·_labor.hour. ~st, whi9h -~-~-J?eE!~ .: . ·t- · ---g1--v-en to ,Oinc~ as ,:[.lli:8., E:.iijiianatory•note should aocomp,µzy- this 
labor analy~is to iniicate whetlter it i'B .a· job avel"age. or a ~eight8!f. . 

J -average; I did' not know, so I !:).;id not urd.ertake to give th~ answer to 
ClJ : ,this question, · 

. ~ . :.:\/) ~· In s~~ort o1 ~eir 7S% bu~en and S% o. & A., ~curity Signals will. need . , · 
:> \ ', submit a current balance sheQt with a cletalled income· s;tatemetit, ,showing . 

..> 't""' · manutaoturing ·accounts and «;tetails of ~ .. & .. A. It is also required that _ 
· · an ana.J;vsis of net sales .for th~ per:l.'.od. reported upon, both 0ovemment and 

l
;:J:

1
. · comeroial, be attached. . . . . ·.. . . 

( 
By oop;y of this memo, I·vill' ask Security Signals to ~ve this mat'8risl 
made up as promptly' as possible ~or re~ew and,.s~bsequen:t; submission. 

r We are in.t;'o:rmed by. the Ordnanoe District that -tlµs d(:ltail is a requirement., 
· but that it will• not preclude the f'orwa~ing of ,our b;ld to ·oAO tor final 

eval~ationJ but it is positive that if Sec:urity is the winner that the 
infoxmation must be at hand. before any-.award would be.made. /"'\ 4.. In order to keep all .hands ~PY, \will you p1ease ins~ot tl}at Bill o.f' · 

~.,...... Material.:arid Labor .Anal;ysis 'be fol'ffarded to eb,0~14'1 C¾d.nw:roe D:1:aiir~, 
~me, just as quicJclT' as possible?• Rlene ,edd.,eeo Mti, ~c,_.lli:Jl:e'l "' 

•· \,d:Ul .a eeHDZl cop~ ~ Mr. Raymond ~l'li at Cincinnati Ordnance ~i~trict, .;;JJ.~" 
:snd::::ta::,~~~"atatement that the tams and · ·u -~...._ 
conditions, as we outlined them in our letter of January- 3, .are'_ei'.f,ctive . 
against the current proposal. · 

· FML/e . ~~ 
001 Thomae Dutcher., Jr. · tr 

. Securi'tir Signals, · Co 

•• 
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National Fizeworks Ordnance Cozporation 
INTER-OFFICE MEMORANDUM 

WEST HANOVER, MASS. 
' 

TO Frank M, Laurence, Cordova., Tenn. 
DATE. April 4 1955 

FROM 

FORM IN1'-3A 

H. H. Wolf~rt 

SUBJECT 

I am enclosing a rough sketch of the proposed area 
·that the.BQard of Directors have authorized·me to convey 
to the Dutchers as part of· an overal1 agreement. 

You ·will note that I have excluded Buildings 40 and U 
from the plan. After a survey of the plant and overall 
requirements as the;r are shaping up, we £ind that it is 

. .':impossible at this t:lme to commit ourselves to relinquif1h ... --·­
Building 41 particularly. · Will you please explain this to 
Tom and tell him that possibly at a later date when conditions 
may be changed we can brlng that left hand boundary up to 
Macoµ Road. 

. Ii' this is satisfactory to all concerned, please 
arrange for a surveyor to make an accurate plan so that the 
legal instruments may be drawn. ' 

H.ru 
W:h 

enc. 

SSI 1194 
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To: 
From: 
Sent: 
Subject: 

Lovell, Will (William)[lovell.william@epa.gov] 
Bodine, Susan 
Thur 10/19/2017 7:30:30 PM 
FW: NEPA Reform: Ratings 

From: Tomiak, Robert 
Sent: Friday, October 13, 2017 2:42 PM 
To: Dravis, Samantha <dravis.samantha@epa.gov>; Brown, Byron <brown.byron@epa.gov> 
Cc: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov>; Bodine, Susan <bodine.susan@epa.gov>; Feeley, Drew (Robert) 
<Feeley.Drew@epa.gov>; Knight, Kelly <knight.kelly@epa.gov>; Bolen, Brittany 
<bolen.brittany@epa.gov>; Schwab, Justin <Schwab.Justin@epa.gov>; Hoppe, Allison 
<hoppe.allison@epa.gov>; Siciliano, CarolAnn <Siciliano.CarolAnn@epa.gov>; Marshall, Tom 
<marshall. tom@epa.gov> 
Subject: NEPA Reform: Ratings 

Samantha/Byron, 

. Of the_ 4 _elements. of_ the_ NEPA _reform_plan that_ we_ outlined in_ May (slide_ 15_ of the_ attachment),_ 

! Ex. 5 - Deliberative Process I 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

For a more convenient reference, the 4 reform components were: 

Ex. 5 - Deliberative Process 
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Ex. 5 - Deliberative Process 

V/R, Rob 
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CEQ administers NEPA (procedural statute) and published 
regulations establishing requirements for agencies to: 

• Prepare environmental impact statements (EISs) for federal 
proposals with a potential for significant impacts 

• Publicly disclose potential impacts, reasonable alternatives, and 
practicable mitigation 

• Involve affected stakeholders and the public 

• Factor the analysis and results into federal decision-making 
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• Categorical Exclusion: Category of actions which individually 
or cumulatively do not have a significant effect on the human 
environment 

Prepared for ,__,95% of actions 

• Environmental Assessment: Concise public document 
providing sufficient evidence or analysis to support a Finding of 
No Significant Impact (FONS!) or the need to prepare an EIS 

Prepared for < 5% of actions 

• Environmental Impact Statement: Detailed statement for 
major federal actions with potentially significant impacts 

Prepared for < 1 % of actions 
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• Internal compliance with NEPA for EPA actions 

• Upfront technical assistance to other federal agencies as 
"Cooperating Agency" under NEPA 

• Independent review and comment on federal agency EISs per 
CAA Section 309 

• Administration and compliance assurance for the Antarctic 
Science, Tourism, and Conservation Act 

• International review and assistance on foreign government 
NEPA-like regulations and documents Goint effort spans both 
OFA divisions) 
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• Concur with RA recommendation for adverse ratings of 
environmentally unsatisfactory and/or inadequate (EU/3) 

• Recommend that the Administrator ref er to CEQ any matter 
determined to be unsatisfactory from the standpoint of public 
health or welfare or environmental quality 

Only the Administrator can refer a project to CEQ 

• Serve as the EPA's NEPA compliance officer 

• F AST-41 Council Member 
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• Research and development activities 

• Construction at EPA Facilities 

• EPA-issued CW A NPDES permits for most new 
sources 

• Projects funded through special appropriations acts 

• Projects financed under the Water Infrastructure 
Finance and Innovation Act 
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Purpose - cooperative consultation among agencies before 
an EIS is prepared rather than submission of adversary 
comments. Accordingly, EPA: 

• Provides early, wide-ranging regional expertise as part of 
pre-draft "scoping" process 

• Provides input on potential impacts, reasonable 
alternatives, and practicable mitigation 

• Leverages technical expertise from all relevant EPA media 
programs 
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• Provide constructive comments and recommended remedies on 
Draft EISs to strengthen analyses and reduce potential impacts 

• Comment letters are publicly available and rate both the 
environmental impact of the action and adequacy of information 
provided 

• Administrator has (rarely used) authority to refer matters he 
determines are 'unsatisfactory' to CEQ 

EPA does not "approve" or "deny" projects; EPA comments 
are advisory in nature 
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EIS Breakdown by Agency 
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Substantive impacts: Quality of analysis: 
LO == Lack of Objections 

EC == Environmental Concerns 

EO == Environmental Objections 

EU == Environmentally Unsatisfactory 

1 = Adequate 
2 = Insufficient Information 
3 = Inadequate 

In the rare instances where EPA issues an EU or 3 rating, HQ 
concurrence is required at the AA level and the proposed action is a 
candidate for referral to CEQ. 
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[ NEPA PROCESS ] 

45 days{ 

[ EPA/309 Involvement] 

EPA Submits Scoping 

Comments 

EPA Submits Comment 

Letter With Rating 

EPA Submits Comment 

(Have laues tn the Dreh been Addressed?) Letter 

/"". 
Yes No -.Referral Decision }2s days 
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• Antarctic Science, Tourism, and Conservation Act responsibilities: 
- EI Review and Comment 
- Compliance Assistance for US Operators 
- Coordinate with National Science Foundation and Department 

of State 
• Joint NCD/ICAD technical support to OITA, Department of State, 

and CEQ for: 
- EIA eview 
- Arctic Council 
- Government to Government ( e.g., Canada bilateral agreement) 
- Training 
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Ex. 5 - Deliberative Process 
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A proposa to prov1 e an a verse rating ( w ich 1n 1cates a potentia 
referral to CEQ) within an EPA comment letter on a DEIS 

• A letter on a FEIS that characterizes a residual serious concern 
(and/or proposes or implies that a supplemental analysis might be 
required) 

• A comment letter on a DEIS or FEIS that would cause regional 
controversy, significant media attention, or Congressional/State 
concerns 

• A comment at any stage of the EIS process that establishes policy 
or a precedent 
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• Projects may be delayed by many factors, such as: 
Lack of funding 

Differing state priorities 

Consultation required by cross-cutting laws 

Local opposition 

• Existing and newly proposed legislative initiatives to expedite 
infrastructure projects 

F AST-41 streamlining efforts and earlier transportation laws 

Safe Drinking Water bill seeking to minimize duplication with respect to 
cross-cutting laws ( e.g., ESA, NHPA, etc.) 
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• All EISs must be filed with EPA 

- EPA' s weekly notice of availability list in the Federal Register initiates the 
public comment/wait period 

• EISs and EPA 309 comments also posted on EPA's 
NEPA website 
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To: 
From: 
Sent: 
Subject: 

Bailey, Ethel[Bailey.Ethel@epa.gov] 
Bodine, Susan 
Fri 10/13/2017 1 :17:06 PM 
revised 

Please print one slide per page, one sided 

5 copies. 
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To: Starfield, Lawrence[Starfield.Lawrence@epa.gov]; Patrick Traylor 
(traylor.patrick@epa.gov)[traylor.patrick@epa.gov]; Henry Barnet 
(Barnet. Hen ry@epa.gov)[Barnet. Henry@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/19/2017 7:23:56 PM 
Subject: FW: Request 

FYI 

From: Ford, Hayley 
Sent: Thursday, October 19, 2017 3 :23 PM 
To: Taylor, Jessica <taylor.jessica@epa.gov> 
Cc: Hupp, Millan <hupp.millan@epa.gov>; Bodine, Susan <bodine.susan@epa.gov> 
Subject: RE: Request 

Hi Jessica, 

I'm happy to set this up for you. Susan Bodine, who I've copied here, will also attend and be 
involved, so she may reach out to you to discuss further. It looks like Thursday, 10/26 from 10-
10:30AM would work well for his schedule. Does that work for you? Also, please let me know 
where you'll be. 

Thank you! 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 
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Phone:202-564-2022 

Cell: 202-306-1296 

From: Taylor, Jessica 
Sent: Wednesday, October 18, 2017 5 :31 PM 
To: Ford, Hayley <ford.ha lcy@cpa.gov> 
Cc: Hupp, Millan <hupp.millan@cpa.g_gy> 
Subject: RE: Request 

Here you go -let me know if you need anything additional! 

Jess 

From: Ford, Hayley 
Sent: Wednesday, October 18, 2017 5:05 PM 
To: Taylor, Jessica <taylor.jcssicaa cpa.goy> 
Cc: Hupp, Millan <hupp.millan@cpa.g_gy> 
Subject: RE: Request 

Hi Jessica, 

Happy to help schedule! Would you mind taking a few minutes to complete the attached request 
form so that we have on file? Honestly you can ignore several of the lines - just include 
whatever you think is helpful. I can then circle back with you tomorrow. 

Thanks! 

Hayley Ford 
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Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

ford.ha le @ cpa.go_y 

Phone:202-564-2022 

Cell: 202-306-1296 

From: Hupp, Millan 
Sent: Wednesday, October 18, 2017 4:55 PM 
To: Taylor, Jessica <taylor.jcssicaa epa.go_y> 
Cc: Ford, Hayley <ford.hayle @ cpa.go__y> 
Subject: RE: Request 

Jessica, 

What a great idea. Copying Hayley who is assisting us with scheduling and can help to find a good time. 

Thanks so much for reaching out. 

Millan Hupp 

Director of Scheduling and Advance 

Office of the Administrator 

Cell: 202.380.7561 Email: hupp.millan@epa.gov 
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From: Taylor, Jessica 
Sent: Wednesday, October 18, 2017 4:19 PM 
To: Hupp, Millan 
Subject: Request 

Hey Millan - I was hoping you could assist with connecting me the correct person to put out an 
invitation for Administrator Pruitt to meet with the Criminal Investigation Division's Special 
Agents-in-Charge and Assistant Special Agents-in-Charge. They'll all be in town next week for 
a meeting here at HQ from Tuesday to Thursday afternoon - of course we'll make our schedule 
available for whenever he might be able to stop by. It would be an excellent opportunity for him 
to meet with all the Supervisory Criminal Investigators within EPA! 

Thanks for the assistance, 

Jess 

Jessica M. E. Taylor 

Director 

EPA - Criminal Investigation Division 

202-564-2455 
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To: Bailey, Ethel[Bailey.Ethel@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/19/2017 7:10:27 PM 
Subject: FW: Draft Agenda: Construction Stormwater Enforcement and Compliance Forum 
Attendee List - Oct 24 Stormwater Enforcement and Compliance Forum.docx 

From: Birk, Eva [mailto:EBirk@nahb.org] 
Sent: Wednesday, October 18, 2017 6:46 PM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Cc: McDonough, Owen <OMcDonough@nahb.org>; Ward, Thomas <TWard@nahb.org> 
Subject: RE: Draft Agenda: Construction Stormwater Enforcement and Compliance Forum 

Susan, 

See attached for our list of attendees, which includes 10 members representing issues in each EPA 
Region, and 5 NAHB staff. 

Do you know if Pruitt's photographer will be in attendance? 

Best, 

Eva 

EV A BIRK Program Manager, Environmental Policy 

National Association of Home Builders 
1201 15th Street, NW I Washington, DC 20005 
d: 202.266.8124 e: I:Birk(dnahh org w: nahh org 
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Construction Stormwater Enforcement and Compliance Forum 
Tuesday, October 24th 

10am-12pm 

Attendees 

NAHB Members 

Region 1- Greg Ugalde, NAHB Second Vice Chairman of the Board 
Region 2 - Elizabeth George-Cheniara, NJ 
Region 3 - Dean Potter, NJ 
Region 4 - Jeff Longsworth, DC 
Region 5 - Bill Sanderson, OH 
Region 6 - Jules Guidry, LA 
Region 7 - Joe Pietruszynski, IA 
Region 8 - Doug Stimple, CO 
Region 9 - Jeff O'Conner, CA 
Region 10- Clay White, WA 

NAHB Staff Attendees 

Susan Asmus, Senior Vice President Environmental, Labor, Safety, & Health Policy 
Michael Mittelholzer, Assistant Vice President Environmental Policy 
Tom Ward, Vice President Legal Advocacy 
Owen McDonough, Program Manager Environmental Policy 
Eva Birk, Program Manager Environmental Policy 
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To: Forsgren, Lee[Forsgren.Lee@epa.gov]; Fotouhi, David[fotouhi.david@epa.gov]; Sarah 
Greenwalt (greenwalt.sarah@epa.gov)[greenwalt.sarah@epa.gov] 
From: Bodine, Susan 
Sent: Tue 10/17/2017 5:20:4 7 PM 
Subject: Meeting with NAHB 
NAHB-comments-to-EPA-reqardinq-evaluation-of-existinq-req ulations-20170515. pdf 

We are hosting 10 representatives of the NAHB in the Alm Room on October 24, from 10 am to 
12 pm. The Administrator will be joining us from 11-11:30. We will have representatives from 
the 10 regions in the room, mostly enforcement directors but also some RAs or DRAs. 

The meeting is a follow on from the Administrator's meeting with homebuilders in Colorado 
Springs. 

Ex. 5 - Deliberative Process 
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Ex. 5 - Deliberative Process 

Let me know whom we should invite to the meeting. i Ex. 5 - Deliberative Process : 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- -·-· 1,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,_,...,,.,...,,. ... .,,. .... .., 

Ex. 5 - Deliberative Process 

Susan 
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National AHodatlon 
of Home Builders 

May 15, 2017 

Ms. Samantha K. Dravis 
Associate Administrator, Office of Policy 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue N.W. 
Mail Code 1803A 
Washington, D.C. 20460 

Associate Administrator Dravis: 

Housing Finance and Regulatory Affairs 

Susan Asmus 

Senior Vice President 

sasmus@nahb.org@nahb.org 

On behalf of the National Association of Home Builders (N AHB ), I am pleased to submit the following 
recommendations regarding which EPA regulations, policies, guidance documents, and programs that 
impact the U.S. residential home building industry warrant consideration as the Agency formulates its 
response to E.O. 13777, "Enforcing the Regulatory Reform Agenda." 

NAHB is a federation of more than 700 state and local associations representing more than 140,000 
member firms nationwide. NAHB's members are involved in home building, remodeling, multifamily 
construction, land development, property management, and light commercial construction. Collectively, 
N AHB 's members employ more than 1.26 million people and construct about 80 percent of all new 
housing units constructed within the U.S. each year. Due to the wide range of activities they conduct on 
a regular basis to house the nation's residents, NAHB members are often required to comply with 
various EPA mandates and/or opt to participate in voluntary programs and initiatives to meet their 
business goals. The number and breadth of these rules and initiatives, however, impose significant 
costs, delays, and other challenges that not only impact the ability of their businesses to thrive and grow, 
many also negatively affect housing affordability and stifle economic development. As such, NAHB is 
pleased to provide the following suggestions and is hopeful that the Administration's focus on 
regulatory reform and reducing burdens will provide meaningful relief for the industry. 

Introduction 

Reducing unnecessary regulatory burdens, promoting economic growth and job creation, and 
minimizing the impacts of government actions on small businesses are central tenets of President 
Trump's agenda. To effectuate these goals, President Trump released the Presidential Executive Order 
on Reducing Regulation and Controlling Regulatory Costs (Executive Order 13771) on January 30, 
2017. 1 This Order, among other things, directs the agencies, for each new regulation issued, to identify 
at least two prior regulations to be modified or eliminated so that the net cost of the regulation is zero. 
Recognizing the challenges associated with this Order's implementation, on February 24, 2017, he 
signed Executive Order (E.O.) 13777, "Enforcing the Regulatory Reform Agenda," which provided 
additional guidance as to how the agencies are to "alleviate unnecessary regulatory burdens" on the 
American people.2 

1 82 FR 9339 (February 3, 2017). 
2 82 FR 12285 (March 1, 2017). 

120115th Street NW I Washington, DC 20005 I T 202 266 8200 I 800 368 5242 I nahb.org 
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Section 3(a) of E.O. 13777 requires each federal agency to establish a "Regulatory Reform Task Force" 
that is charged with evaluating existing regulations and "making recommendations to the agency head 
regarding their repeal, replacement, or modification." The term "regulation" is defined under Section 4 
of E.O. 13771 to include any rules, regulations, or policies that "establish an agency statement of general 
or particular applicability and future effect designed to implement, interpret, or prescribe law or policy 
or to describe the procedures or practice requirements of an agency."3 As a result, "regulation" can be 
broadly interpreted to include regulations, policies, guidance documents, and even federal programs that 
prescribe procedures or practices that either EPA or regulated entities must follow to comply with 
agency requirements. Importantly, when evaluating existing regulations and making recommendations 
for repeal, replacement or modification, each federal agency is also directed to ensure their respective 
Regulatory Reform Task Forces, "seek input and other assistance, as permitted by law, from entities 
significantly affected by Federal regulations including State, local and tribal governments, small 
businesses, consumers, non-governmental organizations and trade associations." 

Directing federal agencies to periodically review existing regulations for potential repeal or modification 
and asking for public input is not a new concept. The idea of presidentially-directed regulatory review 
was introduced by President Clinton in 1993 through Executive Order 12866 and most succeeding 
presidents have tweaked these provisions or added new ones to ensure systematic and periodic review of 
most regulations. In addition, Congress, under Section 610 of the Regulatory Review Act (RRA), 
requires all federal agencies to periodically review existing regulations. NAHB does not view these two 
retrospective review processes as redundant or duplicative. Rather, they underscore the importance both 
Congress and the Administration place on ensuring federal regulations, policies, and programs remain 
relevant, efficient, and accomplish their stated objectives, while imposing the least possible burdens 
upon the regulated community. Unfortunately, while compelling in concept, these efforts, to date, have 
resulted in arguably minimal impacts on the small businesses that feel the brunt of the regulatory bite. 

President Trump's most recent initiatives recognize this problem and are intended, in part, to help get 
struggling industries back on their feet. In an effort to provide necessary relief to the residential 
construction industry, NAHB strongly urges the Administration to use this opportunity to make housing 
a priority. By focusing its retrospective review and oversight responsibilities for new rules on those 
policies that impact builders and developers, this Administration has an opportunity to create jobs and 
restore a broken segment of the economy. By examining the cumulative impacts and burdens placed by 
the myriad of EPA regulations - many of which are duplicative, overlapping, or contrary to one another 
- along with assessing their performance, NAHB is certain that the agency will find sufficient room for 
efficiencies and streamlining. 

Regulatory Burdens on Residential Construction are Untenable 

The stresses confronting the U.S. housing market, specifically those affecting the small businesses that 
comprise the vast majority ofresidential construction companies, are real and widespread, including an 
increasing tight labor market, lack of available financing for new construction projects, impacts of trade 
sanctions on lumber costs, declining housing production levels, and declined home values and their 
collective impact on remodeling activity. Furthermore, residential construction is one of the most 
heavily regulated industries in the country. In these economic times, the decrease in production, loss of 
jobs within the industry, and other factors point to the need to reduce the regulatory burden on this vital 
industry. 

3 E.O. 13771, "Reducing Regulations and Controlling Regulatory Costs" Section 4. 
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The majority ofNAHB's members run small businesses that construct 10 or fewer homes each year 
and/or have fewer than 12 employees. Small businesses are the engine of growth for the U.S. economy. 
At the same time, they are disproportionately impacted by federal regulations, underscoring the need for, 
and importance of, conducting meaningful reform to reduce these onerous requirements. For example, 
residential construction is one of the few industries in which a government-issued permit is typically 
required for each unit of production. The rules do not stop there, as a constricting web of regulatory 
requirements affects every aspect of the land development and home building process, adding 
substantially to the cost of construction and preventing many families from becoming homeowners. 

NAHB estimates that, on average, regulations imposed by government at all levels account for nearly 25 
percent of the final price of a new single-family home built for sale. 4 The significant cost of regulations 
reflected in the final price of a new home has a very practical effect on housing affordability. According 
to NAHB research, approximately 14 million American households are priced out of the market for a 
new home by government regulations. 5 Given the outsized impact of regulations on the final price of a 
newly built single-family home, it is critically important that each existing regulation, whether found at 
the federal, state, or local level, actually addresses the problem it was created for, avoids duplication 
with identical or similar regulation, and is designed in a manner to impose the least possible burden on 
the regulated entities. Further, because the cumulative burdens associated with layers of regulations can 
be overwhelming, EPA is strongly urged to also be cognizant of the challenges that will continue to 
remain if the cumulative impacts from complying with regulations at all levels of government are not 
considered. 

NAHB Recommended EPA Regulations for Repeal, Replacement or Modification 

E.O. 13777 requires the agencies to gather input from a variety of sources and sets the baseline criteria 
that each Regulatory Reform Task Force is to consider when reviewing and making recommendations 
for repeal, replacement, or modification. Specifically, agencies are to attempt to identify existing federal 
regulations that: 

1. Eliminate jobs or inhibit job creation; 
11. Are outdated, unnecessary, or ineffective; 

111. Impose costs that exceed benefits; 
1v. Create a serious inconsistency or otherwise interfere with regulatory reform initiatives 

and policies; 
v. Are inconsistent with requirements under the Data Quality Act of 2001, or rely on 

data, information, or methods that are not publicly available or that are insufficiently 
transparent to meet the standard of reproducibility; or 

v1. Derive from or implement Executive Orders or other Presidential directives that have 
since been subsequently rescinded or substantially modified. 

While E.O. 13777 provides criteria EPA's Regulatory Reform Task Force should use to evaluate 
existing regulations for possible repeal or reform, the E. 0. is essentially silent on what factors EPA 
should consider when identifying specific existing regulations to be repealed or revised. A primary 

4http://www.nahbclassic.org/generic.aspx?sectionID=734&genericContent1D=250611 &channelID=3 l l& _ga= 1.25 545287 4 .3 
58516237.148903223 l 
5 http:/ /eyeonhousing.org/2016/05/14-million-households-priced-out-by-govemment-regulation/ 
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concern for N AHB and other small businesses is how EPA will ensure all sectors of the economy and 
different sized firms i.e., large and small firms both benefit from E.O. 13777's call for regulatory relief 

While EPA could fulfill its obligations under E.O. 13777 by simply identifying a subset of federal 
regulations that cost the most and thereby focus EPA' s deregulatory actions on those specific 
regulations, following such an approach would only benefit a few sectors of the economy (i.e., electric 
utilities or energy production). Furthermore, it is unclear under such an approach how other sectors of 
the economy, in particular the residential construction sector that is dominated by small businesses, 
would benefit. NAHB believes it is imperative for EPA to provide the public and the regulatory 
community with some indication of the criteria the Agency will use to identify federal regulations that 
will be addressed under the E.O. At a minimum, NAHB suggests the Agency should consider the 
following criteria when assessing existing regulations (including guidance documents, interpretive 
memoranda and other related actions) for potential deregulatory action: 

~ Impacts. What sector(s) of the economy are impacted; what types of businesses are impacted; 
how many entities are impacted (direct and indirect); and what is the nature of the impact(s)? 

~ Economics. What are the costs, benefits and cost/benefit ratio; who incurs the costs and reaps 

the benefits; how do costs impact small vs large entities? 

~ Need. Is the regulation required by statute; does the regulation confer authorization (such as a 
permit) that is needed for the lawful operation of certain businesses? 

~ Data & Technology. Is there new, publicly available information that would impact the 
underlying rule or the underlying assumptions; does new data impact the rule's achievability, 
efficacy, cost or value; does a change in technology impact costs or achievability? 

~ Redundancy. Are there similar regulations within any agency or at any level of government 
that address the same or similar issue( s ); are those rules duplicative or inconsistent with one 
another? 

~ Other Rules. Do more current regulations surpass the need for an existing rule; can rules be 
combined to meet the same outcome? 

Importantly, in contemplating any reforms NAHB strongly encourages EPA's Regulatory Reform 
Taskforce to group existing regulations by which industry sector or entity size must comply with the 
regulations. Such an approach not only helps to better promote regulatory relief across all sectors of the 
economy, but it also compels EPA' s program offices to better understand, evaluate, and address 
cumulative impacts, as oftentimes it is not the costs and burdens of individual regulations that are 
problematic, but the additive nature of the rules, particularly as they apply to heavily regulated industries 
like residential construction. Similarly, because some regulatory actions are necessary to provide 
authorizations (i.e., federal permitting programs) to conduct daily business operations in compliance 
with the law, care must be taken to fully consider and avoid the unintended consequences that can result 
from rushed deregulatory action( s). 

Consistent with the directives under E.O. 13777, NAHB submits the following thirteen (13) EPA 
regulations, policies, and programs for consideration by EPA's Regulatory Reform Task Force. 
NAHB's recommendations are divided into the following three categories: regulations; policies and 
guidance documents; and federal programs. Under each category, the comments provide a brief 
overview, followed by an explanation of the impact or benefit a particular "regulation" has on the home 
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building industry, along with references to prior public comment letters NAHB has submitted to EPA on 
the specific topic. Each entry concludes with a recommendation for repeal, replacement, modification, 
or preservation of an existing program. 

Category A: EPA Regulations 

1. Lead Renovation, Repair and Painting Rule (40 C.F.R. § 745) 

Background 

EPA' s Lead Renovation, Repair and Painting (RRP) rule was designed to reduce exposure to lead-based 
paint (LBP) by ensuring contractors working in older homes do not inadvertently create a "lead hazard" 
by disturbing LBP during routine renovation, painting, or maintenance activities. The original rule, 
when first adopted in 2008, applied to all for-hire contractors working in pre-1978 housing stock unless 
appropriate testing determined that no LBP is present at levels regulated by the federal government in 
the work areas that are to be disturbed.6 Importantly, the rule also included an "opt-out" provision that 
allowed homeowners to affirmatively opt-out of having the contractor follow the RRP rule if there were 
no pregnant women or children under six living in the house. 

IfLBP is present or presumed to be present, the RRP rule requires the contractors working in that home 
to have their firms certified by EPA or an EPA-authorized state and obtain and maintain proof of 
training in "lead safe work practices," and post-work cleaning and verification from an EPA-approved 
training provider. In addition, EPA' s RRP rule requires contractors to document and maintain records 
demonstrating that they have distributed EPA' s pre-work notification pamphlet, posted warning signs in 
all work areas, performed "lead safe work practices" and completed the post-work cleaning verification 
process. 

Statement of the Problem 

There are three key problems with the RRP rule that merit consideration by EPA in response to E.O. 
13777. First, the universe ofregulated buildings is too broad and compels renovators to follow the rule 
even if LBP is not present. Second, despite EPA' s over-reliance in their analysis on a commercially 
available, reliable, affordable lead-test kit becoming available in year two of the program to determine 
whether or not LBP is present in a specific work area, such a test-kit still does not exist, rendering the 
rule's cost-benefit analyses moot. Third, EPA's most recent amendments to the RRP rule have created 
an unnecessarily complicated process for certified renovators to renew their certification and obtain the 
required training, which creates additional obstacles for small businesses. 

Problem #1: Too Many Regulated Building Don't Contain LBP 

Despite the specific and intentional limitations and flexibility regarding which structures were regulated 
by the 2008 rule, EPA has repeatedly expanded the scope of the rule to a point where its reach is hardly 

6 The Federal regulated level of lead-based paint is defined by HUD as "paint or other surface coatings that contain lead 
equal to or exceeding 1.0 milligram per square centimeter or 0.5 percent by weight or 5,000 parts per million (ppm) by 
weight." (24 CFR 35.110). 
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limited or flexible. Further, the lack of a reliable test kit has, by default, effectively subjected even more 
homes to the rule's provisions because it cannot be determined with sufficient certainty that they do not 
contain LBP at the regulated levels. 

According to the U.S. Department of Housing and Urban Development (HUD), only 24 percent of 
homes built between 1960 and 1977 contain lead-based paint.7 The fact that the use or sale oflead­
based paint was banned in 1978 led EPA to use that timeframe as the cutoff date for target housing. 
Although EPA' s 2008 rule was estimated to apply to 3 7. 7 million structures, the actual number could 
have been reduced through the use of the opt-out provision, which allowed homeowners to affirmatively 
opt-out of the requirements of the RRP program if no children under six or pregnant women were living 
in the house that was under renovation. In 2010, EPA revised the rules to remove the opt-out. 
According to EPA' s economic analysis for the 2010 amendment, eliminating the opt-out provision 
increased the number of pre-1978 structures regulated under the rule by approximately 40.2 million, 
effectively doubling the scope of the program. 8 

Furthermore, since no commercially available, reliable, or affordable lead-test kit capable of providing 
certified renovators with on-site results has come to market, the number ofpre-1978 homes where EPA 
certified renovators are over-applying the RRP requirements ( e.g., following the safe work practices 
and other protocols of the rule) has increased dramatically. Without a reliable test kit or workable field 
alternative, renovators working on pre-1978 homes or child-occupied facilities must either (i) assume 
LBP is present or (ii) use an available test kit that is prone to unreliable results. Both options can cause 
a renovator to apply lead safe work practices in buildings that do not present any actual LBP hazard. 
Using HUD's statistic, this means that when renovators assume that lead is present in these pre-1978 
homes, it is likely that 7 6 percent of the time, renovators are applying the rule in a home never intended 
to be covered by the program. This over-application imposes significant costs on renovators and 
homeowners and further erodes the rule's supposed benefits in stark contrast to the assumptions EPA 
made in its economic analysis for the 2010 rule. In that report, EPA assumed total program costs would 
be significantly reduced in the program's second year, from $507 million annually to $295 million 
annually due to the introduction of a reliable, affordable test kit. Absent said test kit, the numbers do not 
factor out, yet renovators and homeowners must still pay the costs. 

Problem #2: An Accurate, EPA-Approved LBP Test Kit Does Not Exist 

At the time EPA finalized the 2008 rule, even though no test kit met the requirements of the regulation, 
the agency felt confident that improved test kits would be commercially available by September 2010. 
As a result, EPA' s economic analysis likewise assumed a qualifying test kit would become available in 

7 U.S. Department of Housing and Urban Development, American Healthy Homes Survey: Lead and Arsenic Findings (April 
2011) at 14 (Table ES-1), available at h :// ortal.hud. ov/hud ortal/documcnts/huddoc'?id=AHHS Re ort. df. 
8 See EPA, Economic and Policy Analysis Branch Economics, Exposure and Technology Division OPPPT ,Economic Analysis 
for the TSCA Lead Renovation, Repair, and Painting Program Opt-out and Recordkeeping Final Rule for Target Housing and 
Child Occupied Facilities (April 2010) (2010 Amendment Economic Analysis) at ES 1-2 ('There are 78 million target housing 
units and [child occupied facilities] ... The 2008 [RRP] rule applied to 37.7 million target housing units and 0.1 milliorpublic 
and commercial buildings. About 40.2 million target housing units would be added to the regulated universe due to the 
elimination of the opt-out provision.") 
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mid-2011.9 It did not. In fact, to date, there is still no LBP test kit available that meets EPA's 
parameters. Absent a recognized test kit, renovators must assume LBP is present and, hence, apply lead­
safe work practices. Conducting these practices and otherwise complying with the RRP rule requires 
time and resources - neither of which is accurately reflected in the economic analysis. 

Although two testing methods (i.e., XRF testing and the collection of paint chip samples to be 
subsequently chemically analyzed by EPA accredited laboratories) were subsequently approved after the 
final RRP rule was promulgated, neither serves as an acceptable substitute for the reliable, affordable 
test kit the rule was predicated on. Furthermore, EPA evaluated both of these testing technologies 
during the development of the original RRP rule and dismissed them as infeasible and too expensive. In 
the case of the XRF, the cost of obtaining ($14,000 - $21,000 per XRF) and maintaining ($2,000 -
$4,000 per year) the device rendered it impractical. While both are approved for use in lieu of the 
promised test kit, their costs and impracticality keep them from wide application. 

Problem #3: The New Recertification and Training Requirements are Problematic 

Although EPA' s proposed revisions to the certified renovator requirements and new online training 
options would have streamlined, improved and facilitated more contractors becoming LBP certified, the 
agency put forth a final rule that is overly complex and confusing. The final rule contains two significant 
changes. First, EPA shortened the recertification period for certified renovators who take a course that 
does not have a hands-on component from five years to three years. Following this three-year period, the 
certified renovator who elects this option must take a recertification course with a hands -on component. 
Second, EPA established a separate path for renovators who elect to take a course with a hands-on 
component by providing them a recertification period of five years (instead of the three years for those 
taking a course that has no hands-on component). Thus, EPA altered the recertification program by 
setting up two separate recertification schedules - three years/five years or every five years - based 
solely on the format of one element of the refresher course. 

The decision to unexpectedly add provisions and further complicate the final regulation by bifurcating 
the training process decreases the utility of the online training option and creates a disincentive for 
renovators to use it. In fact, according to EPA, the number of certified renovators nationally has dropped 
from approximately 550,000 in March of 2016 to approximately 248,000 in December 2016 after these 
changes took effect. This further illustrates how EPA' s changes to the RRP rule are contributing to its 
inefficiencies. In EPA's economic analysis for the original RRP rule in 2008, for example, the agency 
noted that at least 373,968 certified renovators were needed to perform the estimated annual number of 
renovation activities in pre-1978 housing units. 10 If correct, the current situation leaves the nation nearly 
125,000 certified renovators short of what is needed. 

The amendment failed on multiple fronts. It did not achieve the sought after improvements in "the day­
to-day function of these programs by reducing burdens to industry and the EPA and by clarifying 

9 See EPA, Office of Pollution Prevention and Toxics (OPPT),Economic Analysis for the TSCA Lead Renovation, Repair, and 
Painting Program Final Rule for Target Housing and Child -Occupied Facilities (March 2008) ( hereinafter, 2008 Rule 
Economic Analysis) at 4 ("EPA expects that improved test kits ... will be commercially available by September 2010, but trn 
analysis does not assume that the improved test kits will be in use until the second year that all of the rule's requirements are 
in effect.") (emphasis added). 
10 Id at chp. 4 pg 95. 
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language for training providers, while retaining the benefits of the original rules;" it added an additional 
layer of burden and complexity to the recertification program for renovators; and it failed to meet the 
notice and comment requirements of the Administrative Procedure Act. Although NAHB raised these 
issues with EPA in a July 5, 2016 Petition for Reconsideration, which the agency denied on December 8, 
2016, the challenges and real impacts remain. 

Proposed Solution 

NAHB urges EPA to conduct a new cost-benefit analysis that acknowledges the reality that an accurate, 
EPA-approved lead paint testing kit has not come to market. NAHB similarly urges EPA to reinstate the 
"opt-out" provision, allowing homeowners of pre-1978 housing units without children or pregnant 
women present to voluntarily waive the requirements of the RRP rule. EPA also could limit the scope 
of the RRP rule through an alternative administrative path, such as limiting the affected housing stock to 
homes built before 1960, which research shows have the greatest likelihood of containing LBP. In 
addition, the agency should re-open and revise the RRP's renovator refresher training requirements to 
facilitate new opportunities for online training and streamline the certification renewal processes. 

Finally, recognizing that EPA is currently overseeing a Regulatory Review Act Section 610 review of 
the RRP rule, it is important that the agency coordinate its E.O. 13777 review in a manner that is in 
alignment with the extensive docket established for the ongoing Section 610 review. In other words, 
any action( s) taken pursuant to modifying the RRP rule should be included in the final Section 610 
report and be used by EPA in meeting its requirements under E.O. 13777. NAHB submitted extensive 
comments on this action, which can be found 

2. Definition of "Waters of the U.S." under the Clean Water Act (33 C.F.R. § 328; 40 C.F.R. §§ 110, 
112, 116, et al.) 

Background 

The Clean Water Act (CWA) makes it unlawful for a person to discharge dredged or fill materials or add 
pollutants to a "water of the United States" from a point source without a permit. Since 1972, 
determining which water bodies are and are not "waters of the United States" (WOTUS) has been 
difficult and the subject of numerous court cases both at the U.S. Supreme Court and at the lower federal 
courts. 

On June 29, 2015, EPA and the Corps jointly finalized a regulation titled "Clean Water Rule: Definition 
of 'Waters of the United States"' (WOTUS Rule), that established a new definition of the term "waters 
of the United States."11 Unfortunately, the new definition extends far beyond the limits allowed under 
the Constitution and expressed by the U.S. Supreme Court. 

Once finalized, NAHB, several industry groups, and 32 states filed lawsuits challenging the WOTUS 
Rule, claiming the new definition illegally expanded federal CW A jurisdiction by regulating man-made 
ditches, channels that only flow when it rains, and isolated ponds. Further, many claimed that, in 
finalizing the rule, the agencies failed to follow the procedures required by the National Environmental 
Policy Act, the Administrative Procedure Act, and the Regulatory Flexibility Act. 

11 80 Fed. Reg. at 37,054 (RIN 2040-AF30). 
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In August 2015, the District Court in North Dakota issued an injunction of the WOTUS Rule, which 
applies in 13 states (ND, AK, AZ, AR, CO, ID, MO, MT, NE, NV, SD, WY, NM). Several weeks after 
the North Dakota District Court decision, the 6th Circuit U.S. Court of Appeals issued a nationwide stay 
of the rule until it could determine whether the Circuit or the District Court has jurisdiction. The stay 
remains in place. 

On February 28, 2017, President Trump signed Executive Order 13778, "Restoring the Rule of Law, 
Federalism, and Economic Growth by Reviewing the 'Waters of the United States' Rule." 12 E.O. 13778 
directs EPA and the Corps to "review the final rule entitled ''Clean Water Rule: Definition of 'Waters of 
the United States,''' ... for consistency with the policy set forth in section 1 of [the] order and publish 
for notice and comment a proposed rule rescinding or revising the rule, as appropriate and consistent 
with law." 13 This is an important first step toward fixing the flawed regulation and working toward a 
more sensible and defensible WOTUS rule. 

Statement of the Problem 

EPA and the Corps have been struggling with the scope of the CW A for almost two decades. During 
that time, attempts have been made to clarify and/or redefine both the extent of the agencies' authority, 
as well as the methodology for determining whether any given feature meets the jurisdictional test. The 
most recent effort began with a April 21, 2014 proposal. 14 During the proposed rule stage, NAHB 
submitted extensive comments highlighting the proposal's numerous constitutional, statutory, judicial, 
scientific, economic, practical, and procedural shortcomings. NAHB's comments are available here: 
https://www.regulations.gov/contentStreamcr?documentid=EP A-HQ-OW-20 l l-0880-
l 9540&attachmentNum bcr= l &contentType=pdf 

The sheer scope of the new WOTUS definition, the continuing uncertainty over which areas are or are 
not jurisdictional, and the vast acreage it would bring under federal scrutiny raise significant concerns 
for the home building industry. By their very nature, land development and home building involve 
substantial earth-moving activities. Because CW A Section 404 requires a permit for the discharge of 
dredged or fill material into WOTUS, builders and developers must often obtain CW A permits to 
complete their projects. As the definition of WOTUS expands, more activities will trigger CWA 
Section 404 and federal permits. Obtaining these permits is no small task, as the process causes delays, 
additional scrutiny, possible project redesign, and increased costs. A 2002 study, for example, found that 
it takes an average of 788 days and $271,596 to obtain an individual CW A Section 404 permit and 313 
days and $28,915 for a "streamlined" nationwide permit. 15 Importantly, these values do not take into 
account the cost of mitigation, which can add up quickly. 

Perhaps even more costly, however, can be discharging into a WOTUS without a CW A permit-a 
violation that can cost up to $51,570 per day. Given the ambiguous nature of some of the language and 
the difficulty in ascertaining whether or not a certain area of land is subject to the CW A, many are left to 
ponder whether the Act's permit requirements apply and place themselves at risk of violation. Indeed, 
even if it is thought that the requirements do not apply, a landowner is not in the clear until the Corps 

12 82 Fed. Reg. at 12,497 (March 3, 2017). 
13 E.O. 13778 at Section 2(b). 
14 79 FR 22188 (April 21, 4014). 
15 David Sunding & David Zilberman, The Economics ofEnviromnental Regulation by Licensing: An Assessment of Recent 
Changes to the Wetland Permitting Process, 42(1) Nat. Resources J. 60 (2002). 
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has issued an "approved jurisdictional determination" stating that there are no regulated areas within the 
project site. If a private consultant makes that same claim, there is no assurance that the Corps or EPA 
will agree. Completing a jurisdictional determination also takes money, energy and time - all factors 
that create burdens, increase liabilities, and raise the cost of housing. 

Proposed Solution 

NAHB recommends that EPA withdraw and replace the WOTUS Rule and supports EPA's efforts to 
begin this process with the transmission of the proposed rule entitled "Definition of 'Waters of the 
United States' Recodification of Preexisting Rules" to the Office of Management and Budget on May 2, 
2017 (RIN 2040-AF74). In alignment with the directives ofE.O. 13777, the withdraw and replacement 
of the WOTUS Rule will prevent federal overreach under the CW A and, in tum, stave off countless 
landowners from having to obtain needless, expensive and time consuming federal permits that inhibit 
economic growth and job creation among the home building and countless other industries. 

Following the withdraw of the WOTUS Rule, NAHB looks forward to working with the Trump 
Administration, EPA and the Corps to develop a clear, commonsense rule to protect our nation's 
waterways while taking into account the interests of local businesses and communities nationwide. 

3. Regional Supplements to the 1987 Wetlands Delineation Manual 

Background 

EPA and the Corps jointly administer Section 404 of the CW A, which regulates the discharge of 
dredged or fill material into waters of the United States (WOTUS), including wetlands. In short, Section 
404 requires project proponents to obtain a permit before dredged or fill material may be discharged into 
a jurisdictional water or wetland. 

While EPA has oversight over the program as a whole, it is the Corps' responsibility to conduct 
delineations and verify which waters and/or wetlands are jurisdictional under the CW A. The Corps 
defines wetlands as "those areas that are inundated or saturated by surface or ground water at a 
frequency and duration sufficient to support, and that under normal circumstances do support, a 
prevalence of vegetation typically adapted for life in saturated soil conditions." 16 To identify and 
delineate wetlands in particular, the Corps published the "1987 Corps of Engineers Wetlands 
Delineation Manual" (the 1987 Manual). 17 The 1987 Manual, intended to be used nationwide, describes 
the technical guidelines and methods to be used to determine whether an area is a jurisdictional wetland 
for purposes of Section 404. Specifically, the 1987 Manual requires positive evidence of three 
parameters to identify a wetland: 

1) Hydrophytic vegetation;, 
2) Hydric soils; and 
3) Wetland hydrology; 

16 33 C.F.R. § 328.3(b) 
17 U.S. Army Corps of Engineers. Corps of Engineers Wetlands Delineation Manual. Technical Report Y-87-1. January 1987. 
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Over time, there have been several attempts to revise and update the 1987 manual, but none have been 
successful. Recognizing the challenges and in an attempt to put an end to the uncertainty surrounding 
how delineations would be conducted, in 1993, the Energy and Water Development Appropriations Act 
was passed. It specified "the Corps of Engineers will continue to use the Corps of Engineers 1987 
Manual ... until a final wetlands delineation manual is adopted." 18 Rather than adopting a new manual 
through the proper rulemaking process, however, the Corps has made a practice of "supplementing" the 
national 1987 Manual with regional variations. 

Statement of the Problem 

The "regional supplements" relax the three parameter threshold needed to determine that an area is a 
jurisdictional wetland and unlawfully expand the Corps' regulatory authority. For instance, the 
supplement that applies to Alaska uses a standard for determining the growing season that is much more 
relaxed than the one found in the national manual. In doing so, the Corps has inappropriately expanded 
its authority over all permafrost across the state. 

Similarly, in Chapter 5 of the Regional Supplement for the Coastal Plain of the MidAtlantic and 
Southeastern United States, the Corps can consider areas to be regulable wetlands even if they exhibit 
only two of the three required criteria. In other words, ifhydric soils and hydrophytic vegetation are 
observed, the Corps is free to presume the presence of wetland hydrology. In doing so, the Corps has 
made a mockery of the national standard and expanded its authority over areas not previously 
considered wetlands under the 1987 Manual. If the supplements are not eliminated, the Corps will 
continue to unlawfully exert federal jurisdiction over non-wetland features. The permits needed to 
operate in waters deemed jurisdictional, as noted above, can be prohibitively expensive and time 
consuming, preventing projects from moving forward and costing jobs. 

Proposed Solution 

In response to E.O. 13777 and as the agency with primary authority over the CW A's Section 404 permit 
program, NAHB strongly urges EPA to work with the Corps to eliminate the regional supplements. We 
further recommend that EPA and the Corps conduct a formal rulemaking to finalize the criteria used to 
define jurisdictional wetlands, as required by the 1993 statute. 

4. Construction Stormwater Program ( 40 C.F.R. § 122.26(b) - RIN 2040-ZA27) 

Background 

Under EPA's National Pollutant Discharge Elimination System (NPDES) program, builders and 
developers must seek permit coverage for the stormwater discharges associated with their construction 
activities if they disturb one or more acres of land area, or under one acre if the property is within a 
larger common plan of development. 19 EPA' s 2017 Construction General Permit (CGP) became 
effective on February 16, 2017, and will remain in effect for five years. 20 Although the CGP applies in 
only a handful of states and territories, it serves as a national model for the 46 states that administer their 

18 Energy and Water Development Appropriations Act, 1993, Pub. L. No. 102-377, 106 Stat. 1315 (1992). 
19 40 CFR §122.26(b)(l5)(i) 
20 82 Fed. Reg. 6534 (January 19, 2017) 
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own CW A Section 402 programs. 21 Construction operators make up a large portion of the total universe 
of NPDES permittees, with approximately 200,000 sites seeking coverage under state or EPA permits 
each year. 22 

Statement of the Problem 

EPA issued a revised CGP in early 2017. During the proposed permit stage, N AHB submitted extensive 
comments highlighting the introduction of unnecessary and costly provisions that directly affect builders 
and developers, and in particular, small businesses. NAHB's comments are available here: 
https://www.regulations.gov/documcnt?D=EPA-HQ-OW-2015-0828-0059. While NAHB continues to 
support EPA's commitment to a non-numeric, Best Management Practice (BMP) based approach to 
compliance under this general permit, there remain significant opportunities to reduce redundancy and 
streamline compliance for small entities. 

Problem #1: The CGP Treats Small Residential Sites the Same as Large Developments 

The current CGP contains the same permit requirements for all sites, regardless of applicability, site size 
or risk. As a result, many builders are forced to fill out significant paperwork, agree to unreasonable 
requirements, and incur unnecessary costs for low-risk sites. NAHB strongly believes that the costs far 
outweigh the benefits for holding small, low-risk sites accountable to the same 300 plus page permit as 
major housing or commercial developments. Our members regularly report that the level of detail and 
work needed to develop and implement Storm Water Pollution Prevention Plans (SWPPPs) under this 
permit is overwhelming, complicated, and confusing, particularly as it relates to a single home site. 

In an effort to ease these burdens, NAHB developed and submitted a Single Lot Permit to EPA nearly 
ten years ago in 2007. The goal of this permit is to authorize storm water discharges from residential 
construction activities that occur on small single lots that need to obtain CW A coverage (i.e., a single lot 
within a larger subdivision). NAHB drafted this permit to clarify, simplify, and eliminate duplicative 
permit requirements by better distinguishing a builder's responsibilities from those of a developer. 
EPA's CGP contains many requirements that are not applicable to those who are building one home on a 
single lot. Anecdotal assessments estimate costs of between $500 and $1,200 to hire a third party to 
produce SWPPP documentation for a single family home site. 

This cost could be significantly reduced with the introduction of a streamlined, check-list based permit. 
Because a Single Lot Permit will be short, better specify permit requirements, and more understandable, 
it will foster higher rates of compliance among small residential construction sites. As a result, it will be 
even more protective of the environment, while improving the enforcement process by clarifying the 
responsibilities for individual permit holders during subsequent enforcement inspections 

21 EPA's 2017 Construction General Pennit (CGP) applies in New Mexico, Idaho, Massachusetts and New Hampshire, 
Puerto Rico and the District of Columbia, as well as other tribal lands and territories. For more details: 
htt s:/ /\VWVi.C a. ov/n es/authorization-status-c as-construction-and-industrial-stonnwatcr- ro rams#undcfincd 
22 Source: US. EPA. "NPDES Electronic Reporting Rule". Presentation, WEFTEC, September 291h, 2015. Note: This graph 
covers all discharge sources except for significant industrial users not under an Approved Pretreatment Program and 
dischargers operating under general permits for discharges from vessels and discharges from pesticide applicators. 
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N AHB worked with the EPA Office of Wastewater Management ( 0 WM) staff over the past three years 
to develop a streamlined voluntary compliance plan template for small residential sites. It is hoped that 
this template can serve as a model for the development of a streamlined permit option. 

Problem #2: Expanded Liability for Small Businesses in the CGP is Unlawful 

Despite protests from NAHB and other industry groups, EPA finalized controversial language in the 
2017 CGP that considers all builders on shared sites "jointly and severally liable" for compliance with 
all permit terms, including failures of off-site controls they have no legal or physical access to. 23 Before 
petitioning for review of this permit in Febrnary 2017, NAHB filed comments arguing this new liability 
framework was both in conflict with the CW A and unworkable in the field. Operators often work on a 
site at different times, do not have legal access to property they do not own, and cannot control the 
activities of others. This provision will have devastating effects for single-family home builders, in 
particular, because it will place even the smallest of businesses at risk for the CW A violations of 
neighboring sites -violations that can incur fines of over $50,000 per day, even if they are in full 
compliance within their own property limits. 

Cost and job loss implications for small businesses under EPA' s new liability criteria are staggering. 
NAHB's single-family members who build in subdivisions are concentrated at the lower end of the 
revenue scale. It follows that even a one-day CW A violation could greatly affect these businesses. 
Over 40 percent ofNAHB single-family members build five or fewer homes per year, and have median 
annual receipts of $980,000. Moreover, NAHB's 2016 Cost of Doing Business Study shows that 
"production" builders who start at least 25 homes per year earn a somewhat higher 6.8 percent rate of 
profit-compared to 5. 0 percent for builders with fewer new home construction starts. 24 As a result, the 
annual profit for the median small single-family builder who builds homes in subdivisions is only 
$49,000. A single, one-day maximum civil penalty under the CWA of $51,570 would be enough to 
wipe out this builder's annual profit through no fault of his or her own. 

Problem #3: Overly Restrictive Stabilization Criteria in the CGP 

EPA' s final 2017 CGP halved the timeline for some operators to achieve temporary stabilization on 
active sites. 25 Where EPA' s previous permit allowed a 14-day time period for operators to complete 
temporary stabilization, the 2017 CGP penalizes sites disturbing over 5 acres at once by making them 
adhere to a 7-day stabilization schedule. Most developers need more than seven days to complete 
"horizontal" development activities like land clearing, grnbbing, utility and road placement. Trnncating 
the time to complete stabilization to such a small window risks raising both project costs and 
environmental harm caused by stopping and starting land disturbance over a longer period of time. 

Problem #4: Incomplete Cost Benefit Analysis for the Construction Stormwater Program 

NAHB has consistently urged EPA to conduct more thorough cost analyses when it considers changes to 
the constrnction stormwater program. When an agency issues a rnlemaking proposal, the Regulatory 
Flexibility Act (RF A) requires it to prepare and make available for public comment an initial regulatory 
flexibility analysis (IRF A) or certify the proposal will not have a significant impact on a substantial 

23 82 Fed. Reg. 6534 (January 19, 2017) 
24 NAHB Cost of Doing Business Study, 2016 Edition. NAHB Business Management & Information Technology. Available: 
https:/ /buildcrbooks.com/the-cost-o f-doin -busincss-studv-2016-cdition.html 
25 82 Fed. Reg. 6537 (January 19, 2017) 
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number of small entities. EPA' s 2017 permit did not follow the required steps for certification under the 
RF A. 26 For example, the economic analysis provided within the public notice docket for the draft CGP 
made no attempt to quantify the number of small entities subject to the draft CGP, as required under the 
RF A.27

•
28 In future permits, EPA must quantify the number of small entities within those states where 

EPA is the permitting authority and evaluate all proposed requirements. 

Problem #5: The NPDES Information Collection Approach is Too Broad 

In order to reform programs effectively, any new requests for information collection should be 
conducted on a program by program basis so that they accurately reflect any new burdens placed on 
industry. EPA currently issues a consolidated NPDES information collection request (ICR) for the 
NPDES permitting program as a whole. NAHB believes it is inappropriate to lump 46 state-issued 
CGPs, and the EPA-issued CGP into one "generic" ICR approval along with all of the other NPDES 
permitting programs (e.g., Multi-Sector General Permit, Vessels General Permit, EPA's CGP). 
Compliance forms and paperwork requirements for many of these permits vary drastically. The Office 
of Management and Budget (0MB), as well as the public, needs more refined information to specifically 
analyze any new impacts that may stem from the data collected under each NPDES permit. 

Proposed Solutions 

In alignment with the directives of E.O. 13777, NAHB recommends that EPA review and modify the 
2017 Construction General Permit to remove/revise the new expanded liability and restrictive 
stabilization provisions that create significant implementation challenges, yet add limited environmental 
benefit. EPA is also urged to reduce compliance burdens by creating a separate, streamlined permit for 
small, low-risk residential sites. NAHB also recommends that EPA commit to conducting improved 
cost benefit analyses and submitting program-by-program information collection approval requests as it 
assesses future cost impacts of the various components of the NPDES program. 

5. Regulations for Controlling Stormwater Discharges from Construction Activities (40 C.F.R. §§ 
122.26(b), 122.34(b)(4)) 

Background 

In an effort to control the discharge of pollutants associated with stormwater, EPA' s NPDES regulations 
require construction site operators that disturb one or more acres of land area, or under one acre if the 
site is within a larger common plan of development or sale, to obtain a permit from the state or EPA 
prior to discharging. 29 Similarly, pursuant to the same section of the CW A, EPA' s Small Municipal 
Separate Storm Sewers (MS4s) program requires regulated municipalities to develop a program for 
regulating construction stormwater runoff from sites that disturb one acre or more, or under one acre if 
the site is within a common plan of development. This requirement, referred to as "Minimum Measure 
#4" resides in a set of six minimum control measures within EPA' s Small MS4 Program that aim to 

26 69 Fed. Reg. at 213 34 (Monday, April 11, 2016) 
27 "Cost Impact Analysis for the 2017 Proposed Construction General Permit (CGP)." EPA. 2016. 
28 5 U.S.C. §603(b)(3) 
29 40 CFR § 122.26(b) 
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reduce the discharge of pollutants from municipal storm sewers. 30 

Statement of the Problem 

In addition to the MS4s' responsibilities under Minimum Measure #4, EPA's Construction Stormwater 
regulations require states to administer general permits for the same sites under their delegated 402 
programs. As a result, most builders and developers are required to obtain permits and comply with both 
state and a local stormwater mandates that are aimed at achieving the same result. Having duplicative 
requirements for both states and municipalities is burdensome, ineffective, and creates inconsistency for 
all parties. It also provides no added environmental benefit. For example, a State Construction General 
Permit (CGP) may require a given activity or best management practice, and a local MS4 plan may 
require a conflicting or additional practice. Under this duplicative system, municipalities often find 
themselves collecting and reporting data for their local construction stormwater programs twice, via 
Stormwater Management Plan (SWMP) and State Erosion and Sediment Control program reporting. In 
tum, builders often have to report to or undergo plan review from multiple layers of authorities 
connected to this federal program. 

Proposed Solution 

In alignment with the directives ofE.O. 13777, EPA should modify its Small MS4 Rules and remove the 
duplicative Minimum Requirement #4 (Construction Stormwater) at 40 C.F.R. § 122.34(b)(4). 
Alternatively, it could allow states to deem compliance with an MS4 program as compliance with the 
state requirements (or compliance with the state requirements as compliance with the MS4 program). 
Reducing the list of obligations that must be completed and reported on by municipalities covered under 
this program will reduce confusion and save states and municipalities time and money spent managing 
and coordinating these nearly identical programs. Equally important, it will reduce duplicative and 
unnecessary obligations currently placed on builders and developers. 

Category B: EPA Guidance Documents 

6. EPA's Water Quality Trading Policy (2003) 

Background 

In 2003, EPA issued the Water Quality Trading Policy ("policy") to provide guidance to states, interstate 
agencies, and tribes to assist them in developing trading programs. 31 Water quality trading (WQT) under 
the CW A provides an option for complying with water quality based effluent limitations in a 
NPDES permit. Trading recognizes that the costs to control the same pollutant coming from different 
sources within a watershed can vary greatly and creates a commodity that can be shared among NPDES 
permitted dischargers. Under trading programs, permittees facing higher pollution control costs ( e.g., 
home builders) may be able to meet their regulatory obligations by purchasing environmentally 
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equivalent pollution reductions from another source (e.g., farmers) at lower cost. 

Statement of the Problem 

EPA' s 2003 policy is outdated and did not deliver the significant cost reductions envisioned. At present, 
this policy is too limited, as it does not encourage trades across watershed boundaries, which could 
provide states, municipalities, and individual NPDES permit holders like developers and builders with 
more cost effective options to achieve mandated federal pollution reductions. Whereas methods and 
data are available for point source participants in water quality trades ( e.g., waste water treatment 
plants), methods to consistently measure trading potential from non-point, urban, suburban, and 
agricultural sources are not readily available. This disparity is a major barrier that is hindering more 
permittees entering the market. 

Proposed Solution 

EPA should update and modify its 2003 Water Quality Trading Policy to encourage more robust 
adoption of trading among states and multiple jurisdictions, as well as across watersheds at appropriate 
scales. To do so, EPA should develop better methods to support trades between point and non-point 
sources, as well as trades that allow developers to go beyond their required stormwater requirements and 
thus generate credits to sell. 

7. Guidance Documents and Policies Regarding CWA Section 402 NPDES Stormwater Program 

Background 

EPA deferred taking action on a national rulemaking to reduce permanent, or "post-construction" 
stormwater discharges from new and redevelopment in 2014. 32 Despite dropping this rulemaking effort, 
EPA has issued guidance that places an emphasis on inserting numeric, flow-based limits in state 
Multiple Separate Storm Sewer (MS4) permits as a way to address stormwater runoff from existing 
development. 

Statement of the Problem 

In many cases, federal guidance has either directly or indirectly placed obligations on the construction 
industry well beyond the minimum federal requirements established by the CW A Section 402 
stormwater program. Although this "backdoor" approach to regulating post-construction flows is 
inappropriate and fails to follow proper rulemaking, there is a concern that EPA guidance will continue 
to push states to adopt stricter programs even though there is no consensus on the need for, or vehicle for 
doing so. 

32 U.S. EPA. Proposed National Rulemaking to Strengthen the Stormwater Program. Accessed May 2017. Available: 
htt s://www.c a. ov/n cs/ ro oscd-national-rulemakin -strcn hcn-stormwatcr- ro am#info 
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MS4 Permits: Compendium a/Clear, Specific & Measurable Permitting Examples --Part 1 & 
Part 2 (Guidance issued: 11/1/16) 

The practical implication of this guidance is to push states into higher cost, more complex programs 
where no such federal mandate exists. 33 The Compendium of Clear Specific and Measurable Permitting 
Examples accompanied release ofEPA's Small MS4 Remand Rule in 2016. This guidance functions as 
a list of "approved" permit terms and conditions for local MS4 post-construction programs. 34 Approved 
language consists almost entirely of numeric limits. EPA' s regulations do not mandated the use of 
baseline flow or quality criteria for stormwater leaving finished construction sites. In reality, states 
maintain a number of options for adopting post-construction stormwater limits that rely on narrative 
criteria and are free to base program decisions on those pollution reduction activities that will achieve 
the best results. Highly complex flow based or treatment standards can be difficult to implement across 
variation in local soil types, climate, and existing development patterns, making such approaches 
inappropriate and ineffective .. Furthermore, the Agency does not have statutory authority to regulate 
"flow." The CW A limits EPA' s authority to the regulation of the addition of "pollutants" to the waters 
of the United States. Flow is not a pollutant. 35 Adopting any standard that is the subject of guidance 
without carefully considering needs and consequences across the spectrum is both costly and dangerous. 

Revisions to the November 22, 2002 Memorandum "Establishing Total Maximum Daily Load 
(TMDL) Waste Allocations (WLAs) for Storm Water Sources and NP DES Permits Based on 
Those WLAs" (Guidance issued: 11/12/14) 

In this guidance EPA placed greater emphasis on clear, specific, and measurable permit requirements 
and, where feasible, numeric NPDES permit provisions. 36 NAHB is concerned that this memorandum 
lays out broad policy implications for state programming which deserve more specific discussion. 
Concepts related to TMDL waste load allocations (WLA's) for stormwater flows, in particular, have 
been implemented in a patchwork fashion across the U.S., and further stakeholder engagement is needed 
on this subject to ensure ballooning costs are not being delegated to municipalities without proper 
consideration. NAHB echoes other national groups' (such as the Federal Water Quality Coalition) 
concerns with a number of current TMDL practices including: (1) applying "interpretations" of narrative 
criteria to impose numeric limitations, without requiring ( or even allowing) the State to follow the 
rulemaking process to adopt new numeric standards; (2) issuing permits that are inconsistent with 
approved TMDLs, based on a belief that the TMDLs are "flawed" and should be disregarded; and (3) 
refusing to let States remove TMDLs (and their allocations) if a waterbody meets standards. Each of 
these practices could be changed by issuance of new Agency policy. 

Integrated Municipal Stormwater and Wastewater Planning (Guidance issued: 6/1/2012) 

This guidance is intended to help communities struggling with multiple CW A obligations to prioritize 
and plan for successful implementation of multiple community, economic, and water quality goals. EPA 

33 By requiring localities to enact and enforce a federal program, the Agency is pushing the outer bounds of the 10th 
Amendment. See Printz v. United States, 521 U.S. 898,935 (1997)( Holding that "Congress cannot compel the States to 
enact or enforce a federal regulatory program.") 
34 This guidance is available at: h s://www.c a. ov/n cs/stonnwater-rulcs-and-notices 
35 Virginia Dep't o(Transp. v. US. E.P.A .. No. l:12-CV-775, 2013 WL 53741, at *5 (E.D. Va. Jan. 3, 2013). 
36 This guidance is available at: 
ht s://www .c a. ov/tmdl/cstablishin -total-maximum-dail -load-tmdl-wasteload-allocations-w las-stonn-water-sourccs-and 
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has not allowed for adequate flexibility in implementing this policy. Integrated plans, where they've 
been applied, lack teeth and thus cannot provide relief from multiple permit obligations or allow for 
phased implementation of infrastructure and capital investments to support faster advancement toward 
water quality goals. Outside legislative changes to this program, there is still much flexibility that could 
be provided by EPA and state permitting offices to allow for extended compliance schedules, special 
permit conditions, and mechanisms for tracking and accounting units of pollution to better understand 
which permit programs are producing tangible progress on the ground. 

Proposed Solution 

In alignment with the directives ofE.O. 13777, EPA should modify the stormwater guidance documents 
noted above to focus on practical steps that can be taken to better achieve water quality goals. EPA 
should review and modify each guidance to ensure it no longer limits options for state and local 
governments under the CW A 402 program. 

8. NPDES Permit Quality Review (PQR) Assessment Packet (2013) 

Background 

On a rotating basis, the Office of Wastewater Management at EPA Headquarters reviews state NPDES 
programs. During these reviews, topics related to NPDES program implementation are addressed, 
including permit backlog, Priority Permits, Action Items, and Withdrawal Petitions. A large component 
of each review is the issuance of a Permit Quality Review (PQR) report, which assesses whether a state 
adequately implements the requirements of the NPDES Program. 

Statement of the Problem 

The PQR process can be a helpful tool for states to use to examine their programming from a different 
perspective, but it was never intended to be used as a substitute for state discretion. Similarly, it is not 
believed that EPA's Permit Quality Review Standard Operating Procedures document37 or the "action 
items" identified within the review process are supposed to translate into legal binding direction from 
EPA. Yet, in several instances, NAHB members have experienced state permitting staff referring to 
PQR report results as the basis for shifting their post-construction stormwater programs in a new 
direction, or stating that each recommendation within a PQR assessment "must" be implemented to 
comply with federal law, even when recommendations reference action beyond minimum federal 
standards. 

Proposed Solution 

In alignment with the directives ofE.O. 13777, EPA should review and modify the PQR standard 
operating procedures guidance, or issue a separate memorandum to clarify that PQR report 
recommendations are advisory and not legally enforceable. There can be no appearance that EPA may 

37 This document is available here: https://www.epa.gov/npdes/npdes-permit-quality-review-standard-operating-procedures 
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inappropriately pressure states to adopt measures beyond minimum federal requirements in this 
program. 

9. Next Generation Compliance Policy & Cooperative Enforcement/Compliance Assistance 

Background 

EPA's 2014 Next Generation Compliance Policy ("Next Gen") directs EPA Regions to streamline the 
permitting process by drafting regulations and permits that are easier to implement, with the goal of 
improved compliance and environmental outcomes.38 The policy also encourages greater focus on 
electronic collection and posting of compliance data, and public accountability through increased 
transparency of these data. 

Statement of the Problem 

Despite this new policy, NAHB members have continued to report a high focus on low-level paperwork 
violations in the field - a practice for which administrative costs clearly outweigh environmental benefit. 
NAHB is concerned that continuing efforts to collect, report and publicly share large amounts of data on 
low-level paperwork infractions is actually counter to the Next Gen approach. Without redesigning 
better compliance assurance programs that help operators avoid such violations, costs of compliance will 
continue to rise, and environmental benefit derived from the Next Gen program will be small. 
Paperwork violations related to record keeping for Stormwater Pollution Prevention Plan or SWPPP 
implementation, for example, often do not result in real water quality improvements, and only serve to 
increase administrative costs for cities, states, and EPA. 

Problem #1: Lack of a "Right to Cure" Policy 

Without a viable "right to cure" provision in either rules or guidance, costs associated with small 
infractions will continue to dominate EPA' s water permitting programs, especially in the construction 
sector. Rather than assessing monetary penalties for every infraction, the agency could adopt policy that 
provides permittees with an opportunity to fix certain alleged problems before they are marked for 
enforcement. Such "right to cure" protection removes the fear factor associated with those trying to 
comply in good faith. Many states already allow this. EPA could codify right to cure at the federal, state 
and local levels for infractions that do not result in environmental harm, and need not be escalated 
through multiple bureaucratic processes. 

Problem #2: Lack of Compliance Data and Information on the Scope of the Regulated 
Community 

To enforce its regulations and achieve maximum compliance and thus environmental benefit, a 
regulatory agency must know its entire regulated universe. Unfortunately, EPA has no idea of how many 
construction activities are regulated under the NPDES program. Without knowing what the baseline is 
for the number of sites subject to regulation, it is neither possible to determine the percentage of those 
sites that have permits that need them, nor is it possible for EPA' s Office of Enforcement and 
Compliance Assurance (OECA) to gauge whether or not it is meeting one of its key goals: improving 

38 Policy is available here: https://www.epa.gov/compliance/next-generation-compliance 
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compliance. Similarly, absent reliable data, the regulated community is at a disadvantage, as EPA 
mischaracterizes and implicates them for impacts for which they may not be responsible. 39 

Unfortunately, most states lack these data as well. The National Academy of Sciences study titled, 
Urban Stormwater Management in the United States references a survey conducted to evaluate the 
knowledge of States on the number of non-filers within their jurisdiction. This survey indicated that the 
states have little to no data collected on non-filers. 40 

Problem #3: Need to Reorganize OECA back into Office of Water Program Office; Provide 
Adequate Funding/or Regional Compliance Training Associations 

Lack of consistency in enforcement is one of the leading drivers of high costs of compliance in EPA' s 
construction stormwater program. Enforcement by EPA officials often varies widely from region to 
region, making it difficult for NAHB to advise members on how to reduce their liability or risk of 
violation in the field, even with the best intentions. Moving EPA' s CW A enforcement and compliance 
assurance program back into the Office of Water would help reduce inconsistency between programs 
that produce new policy and regulations, and those that enforce them. In addition, NAHB strongly 
believes that states should take the lead on enforcement actions within the NPDES program. It follows 
that state officials should be provided the resources and training they need to successfully implement 
increasingly complex stormwater programs. NAHB is concerned with reports that many Regional 
Compliance Training Associations have either closed due to lack of funding, or are at high risk of 
closure.41 

Proposed Solutions 

In alignment with the directives ofE.O. 13777, EPA should review and modify the 2014 Next 
Generation Compliance policy to sanction use of "right to cure" options in construction stormwater 
enforcement. In addition, NAHB recommends that EPA modify this policy to direct EPA staff to collect 
basic information on rate of non-compliance needed to judge the scope of the regulated universe for 
programs such as construction stormwater. Lastly, NAHB recommends fully funding regional 
enforcement training and compliance assistance programming, and in particular, Regional Compliance 
Training Associations. NAHB looks forward to working with EPA to achieve improved water quality in 
the nation. 

10. Technical Report: Protecting Aquatic Life from Effects ofHydrologic Alteration (EPA-HQ-OW-
2015-0335; FRL-9956-93-OW) 

Background 

In March 2016, EPA and the U.S. Geological Survey (USGS) released a draft technical report entitled 
"Protecting Aquatic Life from Effects of Hydrologic Alteration."42 The Agencies jointly developed the 

39 "Limited Knowledge of the Universe of Regulated Entities Impedes EPA 's Ability to Demonstrate Changes in Regulatory 
Compliance" EP A's Office of the Inspector General, September, 2005, "EPA Perfonnance Measures Do Not Effectively 
Track Compliance Outcomes," EP A's Office of the Inspector General, December, 2005 and "Evaluation of the Phase I 
Construction Storm Water Compliance and Enforcement Program," Industrial Economics, Incorporated, Kerr, Greiner 
&Associates, Inc., May 2005. 
40 "Urban Stormwater Management in the United States." 2008. Appendix C. The National Academies Press. 
41 ECOS. Letter on Enviromnental Enforcement Training for States. December 21, 2015. Available: 
https:/ /w,nv .ccos.org/ documents/ ccos-letter-on-cnvironmental-cn forccment-trainin -for-states/ 
42 81 Fed. Reg. at 10,620 (March l, 2016). 
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report to address the potential impairment of water bodies designated to support aquatic life due to 
hydrologic alteration. The document describes potential effects of flow alteration on surface waters, 
identifies CW A programs EPA believes are available to address changes in flow, and calls upon states to 
incorporate narrative and ultimately quantitative flow water quality criteria into their water quality 
standards (WQS). The report focuses particularly on the relationship between natural land cover 
alteration and changes to hydrologic processes. 

Statement of the Problem 

In June, 2016, NAHB submitted comments in response to the report, noting that any future regulations 
or permit conditions governing water quantity - a clear goal of the document - have the potential to 
significantly impact builders' and developers' projects, particularly with respect to stormwater 
management. NAHB's comments can be found here: 
https://www.regulations.gov/contentStreamer?documentid=EPA-HQ-OW-20l5-0335-
0093&attachmentNumber= 1 &contentType=pdf 

The report considers flow alteration as it pertains to issuing NPDES (CW A section 402) permits and 
"dredge and fill" (CW A section 404) permits. In doing so, EPA overlooks the limits of CW A sections 
402 and 404 with respect to "flow." The Courts have ruled that flow is not a pollutant. As such, it cannot 
be treated as one under sections 402 and 404. Section 404 permits allow for the discharge of "dredge 
and fill" material, and section 402 permits allow for the lawful discharge of all other pollutants. EPA 
must clarify that these sections do not require, nor can they authorize permits for "flow." 

Ultimately, we urged EPA and USGS not to finalize the document. Rather, if they wish to issue 
regulatory guidance on the legal and policy issues related to flow alteration, NAHB comments stressed 
that the Agencies should begin the process of guidance development in an open, transparent way, with 
full involvement of relevant stakeholders. 

In December 2016, EPA and USGS finalized the report. 43 Importantly, they removed all the case law 
language "supporting" the report in response to our comments. In its response to comments, EPA and 
USGS state that they "decided to remove the case law appendix, water quality standards appendix, and 
policy discussions from the document to ensure that the focus of the document is on the technical 
information presented about potential impacts of hydro logic alteration and approaches that could be 
considered in developing quantitative flow targets." The final report is much more of a technically­
focused document than it was in draft form, which is what NAHB had requested in our comments, 

Nevertheless, the finalized report still includes an appendix describing CW A programs EPA believes are 
available to address changes in flow and effectively encourages states to incorporate narrative and 
ultimately quantitative flow water quality criteria into their WQSs. The authority to set WQSs generally 
rests with states, and any efforts to thwart such primacy represent federal overreach and violation of the 
statute. If a state chooses to use flow as one consideration in its WQSs, it may do so, but EPA has no 
authority to coerce states into using this practice. Moreover, EPA cannot use a so-called 
"nonprescriptive" and "scientific" report as a means to undermine states' primacy over land use, water 

43 81 Fed. Reg. at 93,681 (December 21, 2016). 
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allocation, groundwater and all other activities that are inherently state responsibilities. 

Furthermore, by encouraging states to regulate "flow" under the CW A is inconsistent with 
Congressional intent. Congress defined "pollutant" as "dredged spoil, solid waste, incinerator residue, 
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials, 
heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural 
waste discharged into water." All of the pollutants listed (except heat) are substances or materials. In 
contrast, flow and elements of the natural flow regime (e.g., magnitude, frequency, duration, timing, and 
rate of change) are measurements. Because "measurements" are not substances, flow is not a pollutant. 

Regulating flow, either by narrative or numeric standards, will impose significant monitoring and cost 
burdens upon states, local governments, and industries regulated under the CWA - including land 
developers and home builders. 

Proposed Solution 

NAHB recommends repeal of the "Final EPA-USGS Technical Report: Protecting Aquatic Life from 
Effects ofHydrologic Alteration." In alignment with the directives ofE.O. 13777, a repeal of the report 
will prevent federal overreach under the CW A, in tum, staving off unnecessary expensive and time 
consuming monitoring by states and compliance with the Act not envisioned by Congress as it did not 
intend to regulate flow as a pollutant. Such monitoring and compliance costs would inhibit economic 
growth and job creation among home builders, land developers, manufacturers, and countless other 
industries. 

Category C: EPA Programs 

11. Energy Star Program 

Background: 

ENERGY STAR is a national voluntary program offered through the EPA, in partnership with the U.S. 
Department of Energy (DOE), which certifies products, homes and other buildings that meet specified 
standards of energy efficiency. The Office of Energy Efficiency & Renewable Energy and Office of Air 
& Radiation provides oversight and management of this program. Since 1992, ENERGY STAR has 
saved more than $362 billion dollars on utility bills for homeowners, renters, and building tenants and 
owners44

. 

Statement of Problem 

In March, the Administration released its suggested budget "blueprint" for federal programs in FY' 18, 
which recommends cutting funding for EPA's ENERGY STAR program. 45 NAHB is concerned that 
removing this voluntary program from the federal policy landscape could seriously disrupt the progress 

44 ENERGY STAR Accomplishments: https://www .energystar.bov/about 
45 htt s://www .whitehouse. ov/sites/whitehouse. ov/files/omb/bud et/· 2018/2018 blue rint. df 
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that has been made, to date, to encourage and facilitate energy efficiency within the residential 
landscape. The real estate industry supports ENERGY STAR funding in EPA's 2018 budget as stated in 
--....;..::....:..::..;::..;;__:==-=-~=-=-;;.;;...;;;.....;;...i.=...;;..~ which NAHB signed onto in support, along with 13 other organizations 
representing aspects ofresidential and commercial real estate. 

NAHB understands that energy efficiency is in the best interest of the nation's economy, environment, 
security and energy independence in the long-term, and that the nation must look beyond short-term 
fluctuations in the cost and availability of energy in establishing energy policies and programs. EPA' s 
ENERGY STAR program facilitates job growth and economic investment by promoting products and 
new homes based upon their energy efficiency. In fact, a recent survey conducted by NAHB shows that 
between 87% and 90% of all homebuyers ranked having Energy Star-rated windows and appliances as 
vital, and an ENERGY STAR rating for the whole house as either highly desirable or essential elements 
for their next home46

. This information demonstrates that the voluntary program has penetrated the 
market place and created a demand. 

The ENERGY STAR program is also critical element of the ICC/ASHRAE 700-2015 National Green 
Building Standard (NGBS), offering compliance options to home builders who seek to obtain green 
certification for the new and remodeled single-family and multifamily homes they construct. The 
NGBS is a green building standard serving as a uniform national platform for the recognition and 
advancement of green residential construction and development. It is a point-based system, wherein 
single-family or multifamily building(s) can attain certification by accumulating points for the 
sustainable and green practices included in design and construction, and planned for its operation and 
maintenance. Projects can qualify for four certification levels (Bronze, Silver, Gold or Emerald) by 
earning the required number of points for each level. NGBS Conformance is verified through 
construction documents, plans, specifications, in-field inspection reports and other data that demonstrate 
compliance with the points being pursued. To date, there are over 100,000 homes units certified under 
the NGBS combined. 

Proposed Solution 

Since the program's inception, and based on the utility bill savings alone, ENERGY STAR has garnered 
significant benefits. NAHB strongly recommends that funding for ENERGY STAR continue in FY'l8 
at current fiscal year levels. In addition, NAHB supports EPA as the bipartisan administrator of this 
program and urges the agency not to include the ENERGY STAR program in any proposal to modify or 
withdraw rules or programs under E.O. 13777. 

12. WaterSense Program 

Background 

W aterSense is a voluntary program administered by EPA that encourages water efficiency through 
labeling of consumer products and homes. The Office of Wastewater Management provides oversight 

46 Emrath, Paul. "The Average Builder Uses 10 Different Green Products and Practices," Eye on Housing (blog). March 13, 
2017 http:/ /eyeonhousing.org/2017 /03/the-average-builder-uses- l 0-different-green-products-and-
practices/? _ga=2. l 72538915.1055520192.1494427816-135545152.1476289408 
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and management of this program. The average family spends more than $1,000 per year in water costs, 
but can save more than $380 annually from retrofitting with WaterSense labeled fixtures and Energy 
Star certified appliances.47 The type of savings that can be attained through voluntary federal programs 
demonstrate the need for bipartisan programs like WaterSense to remain in place to educate consumers, 
guide the market transformation, and realize needed saving in water usage. WaterSense saved 
homeowners, renters, and building tenants and owners over $33 billion in water and energy bills since 
the program began in 2006.48 WaterSense has also helped communities save an estimated 1.5 trillion 
gallons of water. 

Statement of Problem 

While WaterSense was not specifically named in the Administration's 2018 budget "blueprint," due to 
its similarities with ENERGY STAR, there is a high likelihood that its funding will, likewise, be cut. 
NAHB is concerned that defunding this voluntary program could have serious ramifications as the 
nation struggles to ensure sufficient water for a growing population. The federal government's role in 
WaterSense is a key component, as it adds important credibility and direction. Many manufacturers, 
trade associations, and other industry professionals supported the WaterSense program publicly in this 
===.o....::.:e=.,_, which highlights its benefits. NAHB supports approaches and initiatives like 
W aterSense that encourage water conservation and efficiency in new and existing structures as long as 
those programs are voluntary, affordable and recognize consumer preferences. 

Importantly, the WaterSense program is a key practice included in the water efficiency, and lot and site 
development chapters of the ICC/ASHRAE 700-2015 National Green Building Standard (NGBS). The 
NGBS is a green building standard serving as a uniform national platform for the recognition and 
advancement of green residential construction and development. It is a point-based system, wherein 
single-family or multifamily building(s) can attain certification by accumulating points for the 
sustainable and green practices included in design and construction, and planned for its operation and 
maintenance. Projects can qualify for four certification levels (Bronze, Silver, Gold or Emerald) by 
earning the required number of points for each level. NGBS Conformance is verified through 
construction documents, plans, specifications, in-field inspection reports and other data that demonstrate 
compliance with the points being pursued. To date, there are over 100,000 homes units certified under 
the NGBS combined. Given the widespread use and acceptance of the WaterSense program, it is clearly 
providing benefits. 

Proposed Solution 

Since the program's inception, WaterSense has led to significant savings in water and energy bills, while 
simultaneously reducing demand for the nation's limited water resources. It has proven itself to be an 
effective collaboration between industry and the government that has rendered benefits for consumers, 
industry, and state/local governments. NAHB strongly urges the EPA to continue the WaterSense 
Program and to refrain from making any changes to this important program as it considers its options for 

47 https://www.epa.gov/watersense/statistics-and-facts 
48 Environmental Protection Agency, WaterSense Accomplishments 2015 
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responding to E.O. 13777. 

13. Sustainable Communities Program 

Background 

All home building starts with the land. Land use policy and regulations affect everything associated with 
what, where, and how construction occurs. While "all land use is local" still holds true because that is 
where development approvals continue to be made, there are more regulatory agencies involved in this 
process, at all levels of government, than ever before. The federal government has played an increasing 
role via an ever-expanding array of environmental statutes and more recently through the unprecedented 
partnership called the Sustainable Communities Initiative, which involves the U.S. Departments of 
Housing and Urban Development (HUD), U.S. Department of Transportation (DOT) and the U.S. 
Environmental Protection Agency (EPA). 

The HUD/DOT/EPA initiative focuses on better integrating transportation, land use, and housing and is 
being implemented through a variety of grant programs that focus on assisting local governments with 
planning, zoning, and development issues. A major focus is on steering development towards existing 
communities and infrastructure and boosting density to support more transit-oriented development, with 
a view to achieving a range of presumed benefits, from affordability to public health to climate change. 

Statement of Problem 

The nation's communities reflect a diverse range of people, needs, and ideals. Their design and shape 
are dictated by powerful market forces and realities that reflect the choices consumers make about where 
they live, work, and play. As a result, sustainable land use and design are not nearly as simple as 
promoting higher density or adopting policies intended to reduce vehicle miles traveled. Despite the 
need to balance competing needs, the array of planning and zoning concepts being wrapped in to this 
federal initiative are very specific and complex, yet they are being applied in a simplistic, one-size-fits­
all manner that is largely based on assumptions. While NAHB has long supported green building, 
Smarter Growth, and good planning, it is clear that regardless of whether a specific community receives 
federal funding, the new federal programs under the Sustainable Communities Initiative have 
inappropriately created a new national dialogue and precedent for reform of state and local requirements 
on where, how, and when, development--and thus homebuilding--can proceed. 

Proposed Solution 

If funding remains available for the Sustainable Communities program, NAHB urges EPA to broaden 
the parameters under which funding is provided. At a minimum, EPA must refrain from directing a 
grantee to undertake specific changes to existing planning or zoning regulations or to use specific tools 
(ex: EPA's Smart Location Database) as a condition of accepting federal grant funds. 

Conclusion 

NAHB appreciate the opportunity to provide EPA's Regulatory Reform Task Force with specific 
examples of existing regulations, regulatory policies, and programs for consideration as the Agency 
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formulates its response to E.O., 13777. Please contact my colleague, Mr. Michael Mittelholzer at (202) 
266-8660 or========= if you have any questions regarding any of the regulations, 
regulatory policies, or programs discussed within this letter. NAHB looks forward to future 
opportunities to engage with EPA as it works toward reducing regulatory burdens and improving the 
overall environment for the nation. 

Sincerely, 

Susan Asmus, Senior Staff Vice President 
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To: Starfield, Lawrence[Starfield.Lawrence@epa.gov]; Patrick Traylor 
(traylor.patrick@epa.gov)[traylor.patrick@epa.gov]; Henry Barnet 
(Barnet. Hen ry@epa.gov)[Barnet. Henry@epa.gov] 
Cc: Bailey, Ethel[Bailey.Ethel@epa.gov]; Rowena Benitez-Clark (Benitez-
Clark. Rowena@epa.gov)[Ben itez-Clark. Rowena@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/19/2017 6:59:29 PM 
Subject: FW: Request 
Administrator's Internal Meeting Request Form.docx 

The Administrator is going to do this meeting with the CID folks next week. Hayley will be 
scheduling it. 

From: Ford, Hayley 
Sent: Thursday, October 19, 2017 1:36 PM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Subject: FW: Request 

Hi Susan, 

Will give you a call on this now. 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

ford.ha le @ cpa.go_y 

Phone:202-564-2022 

Cell: 202-306-1296 
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From: Taylor, Jessica 
Sent: Wednesday, October 18, 2017 5 :31 PM 
To: Ford, Hayley <ford.ha lcy@cpa.gov> 
Cc: Hupp, Millan <hupp.millan@cpa.g_gy> 
Subject: RE: Request 

Here you go -let me know if you need anything additional! 

Jess 

From: Ford, Hayley 
Sent: Wednesday, October 18, 2017 5:05 PM 
To: Taylor, Jessica <taylor.jcssicaa cpa.goy> 
Cc: Hupp, Millan <hupp.millan@cpa.g_gy> 
Subject: RE: Request 

Hi Jessica, 

Happy to help schedule! Would you mind taking a few minutes to complete the attached request 
form so that we have on file? Honestly you can ignore several of the lines - just include 
whatever you think is helpful. I can then circle back with you tomorrow. 

Thanks! 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 
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Room: 3309C William Jefferson Clinton North 

ford.ha le @ cpa.go_y 

Phone:202-564-2022 

Cell: 202-306-1296 

From: Hupp, Millan 
Sent: Wednesday, October 18, 2017 4:55 PM 
To: Taylor, Jessica <taylor.jcssicaa epa.go_y> 
Cc: Ford, Hayley <ford.hayle @ cpa.go__y> 
Subject: RE: Request 

Jessica, 

What a great idea. Copying Hayley who is assisting us with scheduling and can help to find a good time. 

Thanks so much for reaching out. 

Millan Hupp 

Director of Scheduling and Advance 

Office of the Administrator 

Cell: 202.380.7561 Email: hupp.millan@epa.gov 

From: Taylor, Jessica 
Sent: Wednesday, October 18, 2017 4:19 PM 
To: Hupp, Millan <hupp.millan@cpa.g_gy> 
Subject: Request 
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Hey Millan - I was hoping you could assist with connecting me the correct person to put out an 
invitation for Administrator Pruitt to meet with the Criminal Investigation Division's Special 
Agents-in-Charge and Assistant Special Agents-in-Charge. They'll all be in town next week for 
a meeting here at HQ from Tuesday to Thursday afternoon - of course we'll make our schedule 
available for whenever he might be able to stop by. It would be an excellent opportunity for him 
to meet with all the Supervisory Criminal Investigators within EPA! 

Thanks for the assistance, 

Jess 

Jessica M. E. Taylor 

Director 

EPA - Criminal Investigation Division 

202-564-2455 
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Meeting Request Form/or Administrator Scott Pruitt 

Today's Date: 10/18/17 

Requesting Office: Office of Criminal Enforcement, Forensics and Training (OCEFT) - Criminal Investigation 
Division(CID) 

Title of the Meeting: Special Agent-in Charge (SAC) and Assistance Special Agent-in-Charge (ASAC) Planning 
Meeting 

Purpose: Strategy/Planning/Coordination on future CID issues 

Role of the Administrator: Meet and Greet, express his thoughts on criminal enforcement, thoughts as a former AG 

Background: 

Last possible date for the meeting: SACs and ASACs will be in town Tuesday 10/24, Wednesday 10/25 and Thursday 
10/26 until noon. 

Is the meeting urgent and if so why?: NO 

Requested Time Length: Any time 

EPA Staff (Required): CID Director, Deputy Director, six SACs, ten ASACS 

EPA Staff (Optional): OCEFT Director, OCEFT Deputy Director 

External Participants: None 

Teleconference Required?: No 

Video Conference Required?: (If so please provide the conference room name to be used for video connection) NO 

Point of Contact for the Meeting: Jessica Taylor - 202-564-2455 

NOTE: Meeting request forms should be submitted to sched11/i11g(dera.gol!, with a copy to Aaron Dickerson at 
dirkerson.aaron(p e, a . .,ov, and the AO Special Assistant who covers your office. All briefing material must be sent to your 
AO Special Assistant by 3:00 pm tivo days before your meeting, or to OCIR 48 hours in advance. If briefing materials are 
not submitted on time, we may need to reschedule your briefing. 
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To: 
From: 
Sent: 
Subject: 

Bailey, Ethel[Bailey.Ethel@epa.gov] 
Bodine, Susan 
Fri 10/13/2017 12:29:30 PM 
for color printing - 2 copies 
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To: Sarah Greenwalt (greenwalt.sarah@epa.gov)[greenwalt.sarah@epa.gov]; Fotouhi, 
David[fotouhi.david@epa.gov] 
From: Bodine, Susan 
Sent: Fri 10/13/2017 2:21 :53 AM 
Subject: case studies 
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To: Jackson, RyanUackson.ryan@epa.gov] 
Cc: Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/12/2017 10:13:30 PM 

___ Subj~ct: _____ OECA _meeting_ with SP tomorrow at 11 am - enforcement confidential 

\~:~:~:~:~:-E:.\. ( ~j ·--~:~:~:Jcto~~~~~; ~~t~~~~~;, 2017}. docx 

We will talk about thd Ex. 5 - Deliberative Process i 
[ Ex. 5 -Deliberative Process i---------------------------------------------·-·i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Can we get 5 minutes after the end of the meeting with the Administrator to fill you in on the 

! _______________________ Ex. __ 7 (a) ·-·-·-·-·-·-·-·-·-·-Jitigation? SP is recused. 

Also, in our meeting we plan to bring up the cooperative federalism workgroup with ECOS that 
.-•-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 

I Ex. 5 - Deliberative Process I 
i ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Susan 
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To: 
From: 
Sent: 
Subject: 

Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
Bodine, Susan 
Thur 10/12/2017 10:03:03 PM 
FW: 

I was wrong - no COS meeting 

From: Greenwalt, Sarah 
Sent: Thursday, October 12, 2017 5:46 PM 
To: Fotouhi, David <Fotouhi.David@epa.gov>; Bodine, Susan <bodine.susan@epa.gov> 
Subject: Fwd: 

Meet at 8am instead of 730? 

Sent from my iPhone 

Begin forwarded message: 

From: "Jackson, Ryan" 
Date: October 12, 2017 at 5: 41: 13 PM EDT 
To: "Greenwalt, Sarah" 

An interview got moved to tomorrow morning at 8:15. So we won't have our 8am. 

Ryan Jackson 
Chief of Staff 
U.S. EPA 

l. Ex._ 6 - Personal-Privacy. i 
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To: Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Tue 10/17/2017 3:26:03 PM 
Subject: FW: DTE - OECA/R5 Comments on OSG Draft Opposition Brief 
2017-10-10 DTE Energy Opposition (10-12-2017 LS-PDT edits).docx 
A TT0000 1 . htm 

These don't look like a final set of comments. But it is all I have. 

From: Starfield, Lawrence 
Sent: Tuesday, October 17, 2017 9:41 AM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Subject: Fwd: DTE - OECA/R5 Comments on OSG Draft Opposition Brief 

Sent from my iPhone 

Begin forwarded message: 

From: "Traylor, Patrick" <traylor.patrick@epa.gov> 
Date: October 12, 2017 at 3:06:47 PM EDT 
To: "Chapman, Apple" <Chapman.Applc@e1 a.gQY> 
Cc: "Kelley, Rosemarie" <Kelle .Rosemarie@ epa.gQY>, "Brooks, Phillip" 
<Brooks.Phillip@epa.gov>, "Starfield, Lawrence" <Starficld.Lawrence@ cpa.go__y>, 
"Bodine, Susan" <bodine.susan@epa.g_ov> 
Subject: RE: DTE - OECA/R5 Comments on OSG Draft Opposition Brief 

Apple, Larry and I have both gone through the draft brief; our synthesized comments are 
included here. Please synthesize these with your own so we have a clean set of OECA 
comments. Also, please do not send it to DOJ until you've heard from me; Jeff has 
indicated that he can wait until tomorrow for our edits. 

Patrick Traylor 

Deputy Assistant Administrator 

Office of Enforcement and Compliance Assurance 

U.S. Environmental Protection Agency 

(202) 564-5238 (office) 
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(202) 809-8796 (cell) 

From: Chapman, Apple 
Sent: Thursday, October 12, 2017 9:33 AM 
To: Traylor, Patrick <traylor.patrick@epa.gov> 
Cc: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Brooks, Phillip 
<Brooks.Phillip@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Bodine, 
Susan <bodine.susan@epa.gov> 
Subject: RE: DTE - OECA/R5 Comments on OSG Draft Opposition Brief 

Patrick 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 
i i 

I Ex. 5 - Attorney Client I 
i i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Thanks. 

Ms. Apple Chapman !Deputy Director, Air Enforcement Division I U.S. Environmental Protection 
Agency 

1200 Pennsylvania Ave. NW, Washington DC, 20004 1202-564-5666 (office)j202-841-6076 (mobile)! 

From: Traylor, Patrick 
Sent: Thursday, October 12, 2017 9:15 AM 
To: Chapman, Apple <Chapman.Apple@epa.gov> 
Cc: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Brooks, Phillip 
<Brooks.Phillip@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Bodine, 
Susan <bodine.susan@epa.gov> 
Subject: RE: DTE - OECA/R5 Comments on OSG Draft Opposition Brief 

.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
! i 

I Ex. 5 - Attorney Client ! 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·. 

ED _001803A_00006670-00002 



Patrick Traylor 

Deputy Assistant Administrator 

Office of Enforcement and Compliance Assurance 

U.S. Environmental Protection Agency 

(202) 564-5238 (office) 

(202) 809-8796 (cell) 

From: Chapman, Apple 
Sent: Wednesday, October 11, 2017 8:13 PM 
To: Starfield, Lawrence <Stariield.Lawrence@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov> 
Cc: Kelley, Rosemarie <Kelley.Rosemarie@epa.gov>; Brooks, Phillip 
<Brooks.Phillip@epa.gov> 
Subject: Fwd: DTE - OECA/R5 Comments on OSG Draft Opposition Brief 

Larry /Patrick 

Attached are combined comments on the DTE draft opposition brief. We need to tum this 
around to DOJ by 3pm tomorrow. Please let me know if you would like to discuss our 
comments. 

Thanks. 

Sent from my iPhone 
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To: 
From: 

Greenwalt, Sarah[greenwalt.sarah@epa.gov]; Fotouhi, David[fotouhi.david@epa.gov] 
Bodine, Susan 

Sent: 
Subject: 

7:30? 

Thur 10/12/2017 7:52:51 PM 
RE: 

Attached are pictures. 

The first 2 are graphics. Slides 3-12 are examples of L ___ Ex._ 5_ - _Deliberative _Process ______ ] 

I Ex. 5 - Deliberative Process iby 
!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

-----Original Message----­
From: Greenwalt, Sarah 
Sent: Thursday, October 12, 2017 3:05 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov> 
Subject: 

I'll be here early if you guys want to discuss. There's a chance the Administrator will be late (or the 
meeting will run late) so I'm nervous to set a 9am meeting time. 

Sent from my iPhone 
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To: Mackey, Cyndy[Mackey.Cyndy@epa.gov] 
Cc: Starfield, Lawrence[Starfield.Lawrence@epa.gov]; Patrick Traylor 
(traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/12/2017 6:34:47 PM 
Subject: FW: Assistance with EPA Issue 

Cyndy, 

The attached relates to a Region 4 site. Can we get some background on this? Another former 
government contractor site with potential federal liability. Already referred to DOJ. 

From: Greaves, Holly 
Sent: Thursday, October 12, 2017 2:23 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>; 
Traylor, Patrick <traylor.patrick@epa.gov> 
Subject: FW: Assistance with EPA Issue 

Good afternoon, 

I received the email below from a staffer to Congressman Kustoff related to a consent degree 
between EPA and a PRP. The attached letter is actually addressed to DOJ ENRD, whom I 
assume we are working with on this matter. 

Are any of you familiar with this matter and/or is it something that you can assist with? It sounds 
as though our region 4 office has been taking the lead. 

Thanks, 

Holly 
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From: Hogin, Andrew [mailto:Andrew.Hogin@mail.house.gov] 
Sent: Thursday, October 12, 2017 1 :30 PM 
To: Greaves, Holly <grcaves.holly@epa.gov> 
Subject: FW: Assistance with EPA Issue 

Hi Holly - the below email is from the company owner that the attached docs pertain to. 
Long story short- they have been dealing with an EPA issue on remediation of OU2 
runoff that as I understand it dates back to a DOD contractor that used the site in the 
1950s. 

I spoke to the owner this am and she said that they have been paying bills to the EPA 
for administration fees to the tune of $100K a year! Most recently they were billed for 
$1.2m for oversight and overhead fees? This is all coming out of the Atlanta office and 
no actual employee has been to the site. 

The EPA now threatening to issue a unilateral order against their company. So, I've 
reached out to see if you can help expedite this to the right person - at this point that's 
all I know to do. I appreciate your help on this. Hope you are doing well and let's catch 
up soon. 

Thanks 

Andrew Hagin, Legislative Assistant 

Office of Congressman David Kustoff 

508 Cannon Bldg. Washington D.C. 20515 

(o) 202-225-4714 

(c) 615-578-1778 
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From: Susan Lee <slcc@sccuri ysig alsinc.com> 
Date: Tuesday, October 10, 2017 at 10:53 AM 
To: "Hogin, Andrew" <Andrew.Hogin@mail.housc.gov> 
Cc: "blee@securitysignalsinc.com" <blee@ securi ysig alsinc.com> 
Subject: Assistance with EPA Issue 

Andrew: 

We were given your name as a contact in Representative Kustoff' s office for matters regarding 
the EPA. 

As the attached correspondence will explain, our Cordova plant in Steve Cohen's district is the 
subject property of a long term EPA investigation; however; we have a second facility located at 
9509 Highway 64, Somerville 38068 in Representative Kustoff's district which will be directly 
impacted by failure to reach a fair resolution in this case. 

We have worked with the EPA for over fifteen years on the Cordova site and, until recently, felt 
as if we had an agreed upon path toward remediation. That perceived course has taken a tum for 
the worse, with the EPA now threatening to issue a unilateral order against our company. 

We met with Steve Cohen on Friday, who suggested we should also contact Representative 
Kustoff for joint involvement on this issue. We would appreciate any help your office can 
provide in this regard. 

Our thanks for your consideration of this matter. 
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Susan D. Lee 

President 

Security Signals, Inc. 

(901) 754-7228 

(901) 755-9612 
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The Honorable David Kustoff 
United States House of Representatives 
508 Cannon House Office Building 
Washington, DC 20515 

Dear Representative Kustotf: 

October I 0, 2017 

Security Sit111nls, Inc. 
OR0NANCE DEVICES 

,-,:;; ~i".',•-w1s 
t.<JJiiOft,A TH#l("i"'ll ,,. •• 

"•"'"(l'tt:'tJ,44;:c,,•c, 

I am writing to ask for your assistance with an EPA settlement agreement which has reached an 
impasse after more than fifteen years of voluntary cooperation by our company. Although the issue is 
regarding our property in Cordova, Steve Cohen's district, there is a strong likelihood that our Somerville 
plant in your district will be adversely impacted if a reasonable agreement cannot be reached. We have 
already met with Congressman Cohen who suggested that we involve you as well. We would deeply 
appreciate any assistance your office may be able to provide. 

Below is the letter sent to Congressman Cohen: 

My company, Security Signals, Inc. ("SSI") is a small, family-owned business that has operated 
in Cordova Tennessee since the l 948, both as a manufacturer of machined metal parts and small 
pyrotechnic devices (Signal Flares, etc. for the DOD). SSI currently owns 22 acres of a 260 acre tract that 
formerly was operated and/or owned by National Fireworks, Inc., a large government contractor during 
war etf orts. 

I have attached a letter to EPA our legal cmmsel sent today, which explains the history of this 
matter and the problems that SSI is presently having with EPA. SSI has fully cooperated with EPA 
throughout the years and has spent nearly two million dollars investigating contamination at/from the 
property currently owned by SSI, as well as contamination that is coming from other parts of the fonner 
NFI property. Despite our cooperation, SSI has not been able to obtain a reasonable agreement with EPA 
that allows it to proceed with a remedy for groundwater contamination at OU2, despite SSI's willingness 
to implement that remedy. 

We would greatly appreciate a meeting with you as soon as possible so that we can discuss how 
you might assist us in achieving a reasonable resolution of this matter. 

Sincerely, 

Susan D. Lee 
President 
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VIA EMAIL 

Raimy Kamons 

B A S S B E R RV + S I M S ... 

Jessalyn H. Zeigler 
jzeigler@bassberry.com 

(615) 742-6289 

September 20, 2017 

Environmental Enforcement Section 
Environment and Natural Resources Division 
United States Department of Justice 
P.O. Box 7611 
Washington, DC 20044-7611 

Re: Security Signals, Inc.: Consent Decree 

DearRaimy: 

As you know, I represent Security Signals, Inc. ("SSI") in this matter. This letter is in 
response to your comments on our call on August 30, 2017. First, by way of history: 

• EPA issued to SSI a 104(e) by letter dated August 21, 2006; SSI diligently 
investigated this request and submitted a response on November 17, 2006 

• Effective April 18, 2007, SSI voluntarily entered into a Superfund Alternative Site 
Administrative Settlement Agreement and Order on Consent ("AOC") with EPA to 
investigate contamination at or from OU2 of the National Fireworks, Inc. Site (a site · 
historically operated during the wars for the making of ammunition and related items 
for war efforts, and otherwise operated in significant part by federal government 
contractors) 

• SSI diligently conducted everything required of it under the AOC; SSI completed the 
RI/FS for OU2, and EPA issued an "Interim Record of Decision" in September 2014, 
after holding a public meeting and receiving public comments on August 21, 2014 

• EPA has represented to SSI that the IROD is only referred to as "Interim" because it 
is the ROD for OU2 (which is approximately 22 acres) and not for the enter NFI Site 
(which is approximately 260 acres); SSI understands that this is the final remedy for 
Plumes C, D and E at OU2 

I SO Third Avenue South, Suite 2800 
Nashville, TN 37201 
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September 20, 2017 
Page2 

• The remedy selected for OU2 is phytoremediation with an estimated cost of 
$3,600,000; SSI has always cooperated with EPA and expressed a willingness to 
implement the remedy, subject to working out an acceptable agreement to do 

• On October 26, 2015 SSI received a proposed Consent Decree ("CD") from EPA; this 
draft CD was issued both to SSI and to National Coatings, Inc. and contained 
language therein that the United States (i.e. the Department of Defense) would be 
released and indemnified as a Settling Federal Agency; SSI issued preliminary 
comments on this proposed CD on January 4, 2016 

• NCC issued a response to EPA's proposed CD on December 31, 2015 denying any 
responsibility for OU2 or the Site; EPA responded to that letter on January 16, 2016 
stating that NCC is liable as a successor to National Fireworks Ordinance 
Corporation, which formerly operated the Site 

• On or about May 9, 2016, EPA informed SSI that it could not find a 104(e) request 
ever having been issued to NCC (SSI does have a copy of a February 25, 2006 
General Notice and Demand for Payment Letter EPA issued to NCC1

, but is unaware 
of whether NCC ever responded); EPA sent a second 104(e) to NCC in June 2016; 
NCC responded on August 15, 2006 with very little information provided 

• On July 1, 2016 SSI received a revised SCORPIOS report from EPA reducing the 
amount of EPA's claimed past response costs from $1,300,000 to $152,400, a 
significant difference; the revised SCORPIOS, however, still lacks any explanation 
that the costs delineated are for OU2 or why these costs exist when SSI paid EPA's 
oversight costs on an annual basis as part of the AOC it had entered into 

• SSI received a revised CD from you on May 22, 2017 that deleted National Coatings 
as a recipient, still contained DOD as a released and indemnified SF A, still contained 
$1.3 million as EPA's past response costs for which SSI was deemed responsible, and 
made very few of SSI's requested changes 

Subsequently, at your request representatives of SSI and I traveled to Washington, D.C. 
to meet with you, EPA and DOD. You stated that SSI did not need to review the revised CD 
prior to that meeting as the terms were in flux pending our discussions. At that meeting, both we 
and DOD noted the absence of NCC at the table and stated our unified belief that NCC needed to 
be part of the discussion. As you know, NCC is a successor to NFOC. We have provided 
documents to EPA that show that NFOC was a former operator of the portions of the Site, 
including OU2. Those include maps called "National Firework Ordnance Corp. Cordova" (SSI 
1248 and 1193, attached respectively as Exhibit A and Exhibit B), an NFOC Inter-office Memo 
dated 6/3/55 stating in pertinent part: 

1 Note that SSI was unaware until years later that EPA had sent this letter to NCC and had identified NCC as a 
potentially responsible party for OU2 and the Sire at that time. It is puzzling that EPA did not require NCC to help 
SSI conduct the remedial investigation and feasibility study at OU2. 
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"We were again closely questioned by several people regarding the connection 
between Security Signals, Inc. and National Fireworks Ordinance Corporation; 
and the situation was fully explained that Dutcher, Sr. was an old line employee 
of ours and that Dutcher, Jr. was on Cordova's payroll as adviser to me; but that 
other than the fact the Security Signals, Inc. operated within our area in 
property heretofore leased from us and about to be purchased, there was 
absolutely no connection .... " 

(SSI 1195-96, attached as Exhibit C (emphasis added)), and an April 6, 1955 NFOC Inter-Office 
Memorandum stating that NFOC was excluding Buildings 40 and 41 from property they were 
relinquishing at that time (attached as Exhibit D). 

We left that meeting with the understanding the absence of NCC in the plans for OU2 
was going to be re-visited. We further expressed our concerns about the past costs not being 
delineated and that $1.3 million remained set forth in the revised CD we received. DOD 
expressed a willingness to participate in the costs incurred at OU2 provided that it received 
contribution protection, which SSI also agreed both parties needed. 

On the follow-up call on August 30, 2017, you took a different tact', stating that: 

• EPA would not require NCC to participate in OU2's remediation or past investigation 
costs 

• EPA would not require DOD to participate or resolve its potential liability regarding 
OU2's remediation or SSI's investigation costs 

• SSI would have 60 days to decide whether it would voluntarily enter into the CD or 
EPA would issue a unilateral order against it 

We responded on the call to your statements that Plumes C, D, and E were SSI's sole 
responsibility by pointing out EPA's own statements to the contrary in the IROD and at the 
public meeting that Plume E is from an unknown source. Furthermore, SSI has spent costs 
investigating Plumes A and B, which EPA concedes are coming from an off-site source, and 
EPA agreed at the meeting in D.C. that SSI's concerns that the money it would spend to 
remediate Plumes C, D and E could also end up constituting in whole or in part a remedy for 
Plumes A and B were legitimate. 

We find it contrary to common sense as well as this Administration's policies that EPA 
would take this position with SSI, a small family-owned company who has cooperated with EPA 
from the beginning at great expense to it. This is despite the fact that SSI requested from the 
beginning for this to be a State-lead site, which would have saved SSI significant amounts of 
money. EPA refused to allow this, stating that multiple potentially responsible parties, including 
NFI's successor and DOD, were involved and that EPA could bring these other PRPs to the 
table. Yet now EPA is refusing to do so for OU2. 

2 It has become apparent that SSI was the only party surprised on that cal1 by EPA's change of tact, and that while 
SSI had not been provided with a preview of that call the others on the call for the State and for DOD had been 
given such a courtesy, despite not being the party that would be adversely affected and despite SSI's full and 
voluntary cooperation with EPA to date. 
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Furthermore, we note specifically that the revised CD has the following concerns: 

• SSI would have to pay two masters to oversee the remedy: EPA and TDEC 
• Since the United States is a PRP at OU2, SSI cannot agree to release the United 

States from liability and/or indemnify the United States without a resolution with the 
Army and Navy that is agreeable to SSI; any resolution of Army and Navy's liability 
should reduce the financial responsibility/financial burden of SSI; 

• SSI receives no contribution protection in the CD; EPA has no reason to pursue SSI 
for any costs at the Site beyond implementing the remedy set forth in the IR.OD and 
there appears to be absolutely no benefits of voluntary participation provided to SSI 
to enter into the CD as it is currently drafted 

• EPA has refused to agree to the vast majority of SSI's requested amendments to the 
CD, even though the requests are reasonable 

• EPA has unreasonably refused to allow the required fmancial assurance to be lowered 
as money is spent, putting a high burden on SSI to maintain $3.6 million in financial 
assurance even after it spends $1.8 million on the initial remedy 

• EPA has seemingly allowed the :financial test to be used for :financial assurance, yet 
only if it is accompanied by a "standby funding commitment, which obligates [SSI] to 
pay funds to or at the direction of EPA, up to the amount financially assured ... " 

• The title evidence already has been provided to EPA by SSI and SSI requested these 
requirements be deleted, but EPA has refused to do so; requiring an update to such is 
both burdensome and unnecessary 

• Stipulated penalties and interest should be optional as the intention of this CD should 
not be to be punitive 

• Any moneys received by EPA from SSI or from SSI's financial assurance and not 
used for OU2 will be either used for other portions of the Site or provided to the 
Superfund Account generally and not returned to SSI 

• Waste material is defmed to include solid waste rather than hazardous substances as 
is set forth in CERCLA 

• It is not clear that Future Response Costs are only those pertaining to OU2 as opposed 
to the remainder of the Site 

• SSI's contractor should be allowed to maintain the required insurance, rather than SSI 
directly 

• The Site, including OU2, could still be listed on the NPL 
• Should an orphan share be attributable to Island Air as a successor to NFI, and why 

was this first raised to us at the meeting by DOD and not by EP A/DOJ 

In sum, a voluntary agreement should be negotiated and entering into such an agreement 
should result in benefits to the company doing so. Here, the terms of the CD are not favorable to 
SSI in the least, and the benefits of settlement appear to be completely absent. The EPA itself 
lists the following as the benefits of settlement: (from 
https://www.epa.gov/enforcement/incentives-negotiating-superfund-settlements) 

Settlement Incentives 
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Incentives 

Contribution 
Protection 

Covenants Not to 
Sue 

Mixed Funding 

Orphan Share 
Compensation 

Potentially Lower 
Costs of Cleanup 

Special Accounts 

Suspended Listing 

Overview 

Settling parties receive protection from contribution claims made by 
non-settling parties. The scope of the contribution protection is discussed 
in the consent decree or administrative settlement. 

A settling party's present and future liability is limited according to the 
terms of the consent decree or administrative settlements. 

Generally, mixed funding refers to "pre-authorized" mixed funding, in 
which the settling parties agree to do the clean up and EPA agrees to 
finance a portion of the costs (which EPA will try to recover from non-
settlors). 

Orphan shares are the shares of cleanup liability attributable to insolvent 
or defunct parties. For example, if there are ten PRPs at a site, and one of 
them is insolvent, then the orphan share is one-tenth of the estimated 
cleanup cost. EPA's orphan share compensation policy, however, allows 
EPA to not pursue some or all of the orphan share from parties that are 
willing to sign a cleanup agreement. Because Superfund liability is joint 
and several, EPA could require the liable, solvent parties to pay the 
orphan share, too. [More information is available from the orphan share 
comRensation category of the Su:gerfund cleanuR :golicy and guidance 
document database.] 

Potentially responsible parties generally can perform the cleanup for less 
money than it would cost EPA to perform the cleanup and therefore it is 
in the PRP's interest to perfonn the cleanup. If EPA performs the 
cleanup, EPA will pursue the PRPs to pay EP A's costs back after the 
cleanup is done. 

If EPA settles with some PRPs before settling with other PRPs to do the 
cleanup, EPA may deposit the money from that early settlement into a 
Supei-fund site-specific special account. Special Account money may be 
available as pa1t of a settlement package for parties willing to sign a 
cleanup agreement. [More information on Su:gerfund S12ecial Accounts.] 

For sites that qualify to be listed on the National Priorities List, but are 
not yet listed, EPA will not pursue listing the site if parties sign a 
Superfund alternative approach cleanup agreement. 
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September 20, 2017 
Page6 

None of these appear in the CD. 

SSI remains committed to a timely resolution of this matter so that the remedial effort can 
move forward without further delay. SSI perceives the delays to be in substantial part caused by 
administrative difficulties and personnel changes at the federal level. We yet again request that 
the State take the lead on OU2 and save SSI the expense of EPA's oversight. Alternatively, we 
request that EPA and DOJ act reasonably, fairly negotiate with SSI on the terms of the CD, 
provide incentives to SSI to settle with EPA, and work with SSI in bringing other PRPs to the 
table. 

cc: Keith Weisinger, Esq. (EPA) 
Leslie Hill, Esq, (U.S. DOD) 
Steve Stout (TDEC) 
Susan Lee (Security Signals, Inc.) 

23536786.4 

Sincerely, 

(~~ 
Jessalyn H. Zeigler 
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· PROM 

. . 
National Fireworks Ordnance Corporation 

INTER-OFFICE MEMORANDUM 

CORDO'( A, TENN8SSBE 
' 

JI. H. Woltert 
DATE 6/3/SS 

F. M. Laurence . . 
SUBJECT Quotation Request from Ordnance Ammunition 00JIID)8Jd 

·No. OAd APB 96.°SS Against Original Invitation for 
~- µ-17.J-OBD~SS-22 

At lnvi tation, fem Dutcher and )I\Y'Belt, yeste:mq, called at Oinc:lnnati 
Ordnance District tor the purpose of hand carr,ying our b:ld for the 
3,000,000 ea.oh hand. grenade .tuz,s, Practice "M28SA.t, and to discuss 

•Bf!T thing neediul_with the Contracting Ot.f'lcer and~ np~entatlves. 

J'or ;rour veview., _you will find attaohei OAOts otter letter' or .23 Ms;r., 
S~o~ity. Signals t pnpoeal in w.ork Phee-t cow., oop,y of Seourl:9" Sisnals I 

. QOvering letter, and copy of Cost • Price Ana]T1;11$ lom J>D 63.3, as. we 
.tilled it out, together with copy, ot our letter o.t 3 Jariuar., of'.tering 
our endorsement to•~ Secmritq- 8:1gnals, Ina. bid. 

. ··-•· ---·--- ..,,. _________ ... .. . . .. -·· - - -~---·-···--·- ------ .. ---·-.. ·---
In accordanee vi "th -O\U' discussion together, the Cost and Price Analysis 
i'f?.tm was f'illed out based upon~ ~i-eed selling price ot o238Sl and 
the direet material taoto:r Qt .l.1i.Yb6. ~ 

A break down ot the work sheets gives a tactual laboi- tig\u.t(jl ot .03630. 
Sec,\irity- Signals' e)q)e~enoe proves that an overilead. faotor ot 15% ~ 
satiatactozy. Furthermor.e, our first eost break down on t~e initial .bid 
had indicated a 75%. faoto11~ so tJieretore, it was almOst necesaar,y that we 
stick with it. The $% o. & A. can be supperted b;r J>ut~e:r•s operat~g 
statements and break down 0£ manufacturing e.ipenses. · 

What remained was naturall.y' the pl'Ofit .taotor1 and this worked out to be 
. 1 .2/3"1J and ever,ybo.dy at Oinoinna:ti seemed to be happy, both with this 
l>realc down end with ·the unit cost ot Secu:rity ·s1gnals' bid. · 

. , 

We were again alos~ly questioned. tu several people r-egarding the connection 
between Bec.urity Signals., Inoo aEd lfationai P'ir81f01'ks Ordnance CotperationJ 
and the situation was ~ explained that Dutchei-, Sr. we an old. line 
employ-ee of ours and that. Dutcher~ Jr. w.as on CoJdova•s pa;rx-o11, a.a .adviser 
to meJ. but that. other than the .t'aot that Seourit,- Signals, lno. operated 
within our area in propertijr hereto.tore leased from us and abo-qt to be 
purchased., there was absolute]¥ no oonneation. All inquirers were 1nfonned 
that National held no stock in Secuz:ity and '8ecur.t.t, held no stock in 
NationalJ and that National had no control over the management poliqr of 
s.e~urity- SignalsJ and that their subcontracts tor perf'ormab;Le wol'k had 

SSI 1195 
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H. H. Wolfert 6/3/SS 

~ 

been let and given betw~en us ih the past.·· 

·It was called to the attention of 1mese--people ai O~nance Distr-iot that 
all this dets,il had been gone through w;ith be.for~ 'at Ordnance knmunition 
CoJIDlland. level, and that their blessing had been placed ·upo1;1 it as was 
evidenced, bi the '.fact that Sec:rurl:tu Signals I initilll bid was adcepted., 
and the;r Jlere invited to rebid- since their proposition was within 120% 
of . the. advertised .~g price. . . 

\ . . . 
·Cer.tain:detail·no.w beCOJ118S nece~sar.r, ~ a portion of'it must be supplied 
by National. ·:the lialance will b~ supplied by /3ec\U'itr Signals. tor direct 
submission to. C~cinna.ti O~ce. District un:ler Jrf1 cognh~~e.. . 

A. break down ot th; Bill o.t .MaterpJ . :1'5~qaired, showing all .t'aotQrs of 
.wast,., tests., rejects., shrinkage,~.;in ~to, ·;1.stan:lard c~ cf our, 1,. 

1 · normal Bill ot .Material will, ~equate:cy, serve. this purpose. ( ~ /n~ 

;;_ 
er-" \>)ot f'\ CfW\., ~ ~,. . 

An ana1ysi~ isyequested ... C?f' _our/average·_labor.hour. ~st, whi9h -~-~-J?eE!~ .: . ·t- · ---g1--v-en to ,Oinc~ as ,:[.lli:8., E:.iijiianatory•note should aocomp,µzy- this 
labor analy~is to iniicate whetlter it i'B .a· job avel"age. or a ~eight8!f. . 

J -average; I did' not know, so I !:).;id not urd.ertake to give th~ answer to 
ClJ : ,this question, · 

. ~ . :.:\/) ~· In s~~ort o1 ~eir 7S% bu~en and S% o. & A., ~curity Signals will. need . , · 
:> \ ', submit a current balance sheQt with a cletalled income· s;tatemetit, ,showing . 

..> 't""' · manutaoturing ·accounts and «;tetails of ~ .. & .. A. It is also required that _ 
· · an ana.J;vsis of net sales .for th~ per:l.'.od. reported upon, both 0ovemment and 

l
;:J:

1
. · comeroial, be attached. . . . . ·.. . . 

( 
By oop;y of this memo, I·vill' ask Security Signals to ~ve this mat'8risl 
made up as promptly' as possible ~or re~ew and,.s~bsequen:t; submission. 

r We are in.t;'o:rmed by. the Ordnanoe District that -tlµs d(:ltail is a requirement., 
· but that it will• not preclude the f'orwa~ing of ,our b;ld to ·oAO tor final 

eval~ationJ but it is positive that if Sec:urity is the winner that the 
infoxmation must be at hand. before any-.award would be.made. /"'\ 4.. In order to keep all .hands ~PY, \will you p1ease ins~ot tl}at Bill o.f' · 

~.,...... Material.:arid Labor .Anal;ysis 'be fol'ffarded to eb,0~14'1 C¾d.nw:roe D:1:aiir~, 
~me, just as quicJclT' as possible?• Rlene ,edd.,eeo Mti, ~c,_.lli:Jl:e'l "' 

•· \,d:Ul .a eeHDZl cop~ ~ Mr. Raymond ~l'li at Cincinnati Ordnance ~i~trict, .;;JJ.~" 
:snd::::ta::,~~~"atatement that the tams and · ·u -~...._ 
conditions, as we outlined them in our letter of January- 3, .are'_ei'.f,ctive . 
against the current proposal. · 

· FML/e . ~~ 
001 Thomae Dutcher., Jr. · tr 

. Securi'tir Signals, · Co 

•• 
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National Fizeworks Ordnance Cozporation 
INTER-OFFICE MEMORANDUM 

WEST HANOVER, MASS. 
' 

TO Frank M, Laurence, Cordova., Tenn. 
DATE. April 4 1955 

FROM 

FORM IN1'-3A 

H. H. Wolf~rt 

SUBJECT 

I am enclosing a rough sketch of the proposed area 
·that the.BQard of Directors have authorized·me to convey 
to the Dutchers as part of· an overal1 agreement. 

You ·will note that I have excluded Buildings 40 and U 
from the plan. After a survey of the plant and overall 
requirements as the;r are shaping up, we £ind that it is 

. .':impossible at this t:lme to commit ourselves to relinquif1h ... --·­
Building 41 particularly. · Will you please explain this to 
Tom and tell him that possibly at a later date when conditions 
may be changed we can brlng that left hand boundary up to 
Macoµ Road. 

. Ii' this is satisfactory to all concerned, please 
arrange for a surveyor to make an accurate plan so that the 
legal instruments may be drawn. ' 

H.ru 
W:h 

enc. 

SSI 1194 

ED _001803A_00006687-00012 



To: Starfield, Lawrence[Starfield.Lawrence@epa.gov]; Henry Barnet 
(Barnet. Hen ry@epa.gov)[Barnet. Henry@epa.gov] 
Cc: Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Thur 10/12/2017 3:42:03 PM 
Subject: FW: Articles - Enforcement 

The two articles I mentioned in the OD's meeting. 

http://ncwsok.com/oklahoma-chickcn-plant-faces-criminal-chargc-after-allegcd-discharges-into­
creck/atiicle/5566984 

h s://www.oklahoman.com/lo<rin?rcfcrer=/article/5567190?cmbar o redirect= cs 

Login -[ i 
i Ex. 6 - Personal Privacy i 

Passwd, i 
i ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
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To: 
From: 
Sent: 
Subject: 

Tiffany Hurt (Hurt.Tiffany@epa.gov)[Hurt.Tiffany@epa.gov] 
Bodine, Susan 
Thur 10/12/20171:05:41 PM 
work code 

What is my work code for People Plus? 
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To: Sarah Greenwalt (greenwalt.sarah@epa.gov)[greenwalt.sarah@epa.gov]; David Fotouhi 
(fotouhi.david@epa.gov)[fotouhi.david@epa.gov]; Forsgren, Lee[Forsgren.Lee@epa.gov] 
From: Bodine, Susan 
Sent: Wed 10/11/2017 5:44:45 PM 
Subject: FW: Articles - Enforcement 

FYSA 

Below are examples of enforcement actions[ Ex. 5 - Deliberative Process i£'he chicken 
plant case is a discharge into a creek. '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

http://ncwsok.com/oklahoma-chickcn-plant-faces-criminal-chargc-after-allegcd-discharges-into­
creck/atiicle/5566984 

h s://www.oklahoman.com/lo<rin?rcfcrer=/article/5567190?cmbar o redirect= cs 

Login -l i 
: Ex. 6 - Personal Privacy : 
i i 

Pass w o l.__ __________________________________________________________ i 

Lincoln Ferguson 

Senior Advisor to the Administrator 

U.S. EPA 

(202) 564-1935 
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To: David Fotouhi (fotouhi.david@epa.gov)[fotouhi.david@epa.gov] 
From: Bodine, Susan 
Sent: Wed 10/11/2017 5:08:16 PM 
Subject: FW: EPCRA Q&A 
Routine Agricultural Operations -QA DRAFT 10-2-17 v.1.docx 

See attached for my earlier comments 

-----Original Message-----
From: Bodine, Susan 
Sent: Tuesday, October 3, 2017 6:24 PM 
To: Davis, Patrick <davis.patrick@epa.gov>; Brown, Byron <brown.byron@epa.gov>; Fotouhi, David 
<fotouhi.david@epa.gov> 
Subject: RE: EPCRA Q&A 

Ex. 5 - Attorney Client 

-----Original Message----­
From: Davis, Patrick 
Sent: Tuesday, October 3, 2017 4:33 PM 
To: Brown, Byron <brown.byron@epa.gov>; Bodine, Susan <bodine.susan@epa.gov>; Fotouhi, David 
<Fotouhi.David@epa.gov> 
Subject: FW: EPCRA Q&A 

EPCRA Q&A for our thoughts. 

Patrick Davis 
Environmental Protection Agency 
Deputy Assistant Administrator, Office of Land and Emergency Management 
202-564-3103 office 
202-380-8341 cell 

Information sent to this email address may be subject to FOIA. 

-----Original Message-----
From: Jennings, Kim 
Sent: Tuesday, October 3, 2017 4:01 PM 
To: Davis, Patrick <davis.patrick@epa.gov>; Breen, Barry <Breen.Barry@epa.gov>; Brooks, Becky 
<Brooks.Becky@epa.gov>; Cheatham, Reggie <cheatham.reggie@epa.gov>; Clark, Becki 
<Clark.Becki@epa.gov> 
Cc: Jacob, Sicy <Jacob.Sicy@epa.gov>; Franklin, Kathy <Franklin.Kathy@epa.gov>; Gioffre, Patricia 
<Gioffre.Patricia@epa.gov>; Hull, George <Hull.George@epa.gov>; Beaman, Joe 
<Beaman.Joe@epa.gov>; Besecker, Elizabeth <Bosecker.Elizabeth@epa.gov> 
Subject: FW: EPCRA Q&A 

FYI. I wanted to get this out to folks ASAP since we have the meeting with OGC on Thursday on this Q 
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and A. 

Thanks, 
Kim 

Kim Jennings 
Division Director II Regulations Implementation Division U.S. Environmental Protection Agency II Office 
of Emergency Management 
E-mail: jennings.kim@epa.gov II Desk: (202) 564-7998 II 

-----Original Message-----
From: Michaud, John 
Sent: Tuesday, October 03, 2017 3:01 PM 
To: Jennings, Kim <Jennings.Kim@epa.gov> 
Cc: Gioffre, Patricia <Gioffre.Patricia@epa.gov>; Lewis, Jen <Lewis.Jen@epa.gov>; Swenson, Erik 
<Swenson.Erik@epa.gov>; Salo, Earl <Salo.Earl@epa.gov>; Openchowski, Charles 
<openchowski.charles@epa.gov> 
Subject: EPCRA Q&A 

Kim--

[ _____________________________________ Ex. __ 5 _ -_ De I i be rat iv e __ Process _____________________________________ j 
Let me know if you have any questions. 

Thanks. 

John 

John R Michaud 
Associate General Counsel 
Solid Waste and Emergency Response Law Office 
202-564-5518 
michaud.john@epa.gov 

-----Original Message-----
From: Jennings, Kim 
Sent: Tuesday, October 03, 2017 7:50 AM 
To: Michaud, John <Michaud.John@epa.gov> 
Cc: Gioffre, Patricia <Gioffre.Patricia@epa.gov> 
Subject: RE: 

Hi John, 

Is the EPCRA Q & A complete? Can you send it to us? 

Our AA is asking and we have a briefing scheduled with 0MB on Thursday on this and the guidance. 

Thanks, 
Kim 

Kim Jennings 
Division Director II Regulations Implementation Division U.S. Environmental Protection Agency II Office 
of Emergency Management 
E-mail: jennings.kim@epa.gov II Desk: (202) 564-7998 II 
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-----Original Message----­
From: Jennings, Kim 
Sent: Friday, September 29, 2017 6:47 AM 
To: Michaud, John <Michaud.John@epa.gov> 
Cc: Gioffre, Patricia <Gioffre.Patricia@epa.gov> 
Subject: FW: 

Hi John, 

For your awareness see email chain below. Ryan Jackson is requesting information on the Ag CERCLA 

l __ Ex. ___ s ___ -___ Del ibe_rafive __ P_rocess __ l 

Thanks, 
Kim 

Kim Jennings 
Division Director II Regulations Implementation Division U.S. Environmental Protection Agency II Office 
of Emergency Management 
E-mail: jennings.kim@epa.gov II Desk: (202) 564-7998 II 

-----Original Message-----
From: Jennings, Kim 
Sent: Friday, September 29, 2017 6:42 AM 
To: Cheatham, Reggie <cheatham.reggie@epa.gov>; Gioffre, Patricia <Gioffre.Patricia@epa.gov> 
Cc: Clark, Becki <Clark.Becki@epa.gov> 
Subject: 

Hi Reggie and Becki, 

Ex.5 -Deliberative Process 

Let me know if you have any questions or want to discuss. I am in the office today. 

Thanks, 
Kim 

Kim Jennings 
Division Director II Regulations Implementation Division U.S. Environmental Protection Agency II Office 
of Emergency Management 
E-mail: jennings.kim@epa.gov II Desk: (202) 564-7998 II 

-----Original Message-----
From: Cheatham, Reggie 
Sent: Thursday, September 28, 2017 6:09 PM 
To: Jennings, Kim <Jennings.Kim@epa.gov>; Gioffre, Patricia <Gioffre.Patricia@epa.gov> 
Cc: Clark, Becki <Clark.Becki@epa.gov> 
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Subject: FW: 

I saw the draft .... where are we on going final? 

Reggie Cheatham, Director 
Office of Emergency Management, USEPA 
202.564.8003 (O); 202.689.9400 (M); 
cheatham.reggie@epa.gov 
Doris Williams, Executive Assistant 
202.564.0053 

-----Original Message----­
From: Breen, Barry 
Sent: Thursday, September 28, 2017 6:06 PM 
To: Davis, Patrick <davis.patrick@epa.gov>; Cheatham, Reggie <cheatham.reggie@epa.gov> 
Subject: FW: 

Patrick, do you already have the substance needed for us to get back to Ryan? 

If not, Reggie, would you please ask Kim to draft a reply? 

Barry 

-----Original Message----­
From: Jackson, Ryan 
Sent: Thursday, September 28, 2017 5:54 PM 
To: Cheatham, Reggie <cheatham.reggie@epa.gov> 
Cc: Fotouhi, David <Fotouhi.David@epa.gov>; Brown, Byron <brown.byron@epa.gov>; Breen, Barry 
<Breen.Barry@epa.gov>; Davis, Patrick <davis.patrick@epa.gov> 
Subject: 

Gentlemen, I _know _O_LEM. is working on_ it_ but. I'm_ looking_ for _an. update _on. the ag cercla/Epra _reportin,g 

e xe m pti on . l_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· Ex. _ 5 _ -. De Ii be rat iv e _Process __________________________________________________________ ___: 

Also the[ Ex. 5 - Deliberative Process i When are these documents ready to go? 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Ryan Jackson 
Chief of Staff 
U.S. EPA 

i __ Ex. s_ - Personal_ Privacy_ I 
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